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Mttttrit States Court of Appralo 

Foe the Distbict of Columbia Cibcuit 


No. 10,546 


Geobge C. Updegbaff, Appellant, 
v. 

Gordon Gray, Secretary of the Army, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint in this action, seeking relief from the 
arbitrary and unlawful acts of the appellee (defendant 
below), was filed November 19,1946 (App. 2). On August 
5, 1948, after considerable delay due principally to appel¬ 
lee and his subordinates (App. 11-13; Tr. 20, 22-36), the 
answer was filed (App. 15). The lower Courts order dis¬ 
missing the complaint for lack of jurisdiction was filed 
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Jannary 11,1950 (App. 19). The notice of appeal was filed 
January 18, 1950 (Tr. 62). The record was filed in this 
Court on February 20, 1950. This Court has jurisdiction 

' a PP eal ™<3er Title 28, U. S. Code (revised), Secs. 

1291,1292 and 2107. 


STATEMENT OF THE CASE 

This case involves the question whether the United 
States District Court for the District of Columbia has 
i jurisdiction to compel the Secretary of the Army of the 
United States to comply with Army Regulations and stat¬ 
utes of the United States applicable to the retirement and 
entitlement to other benefits of officers of the Army of 
the United States (other than Regular Army Officers) 
when such officers have suffered disability in line of duty 
in active military service and, inter alia, whether said 
Court has jurisdiction to compel the Secretary of the Army 
to restore lawfully made records of the Army, which have 

been illegally changed by persons unknown, to their true 
status. 

Appellant, a commissioned officer in the Infantry-Re¬ 
serve of the Army of the United States, in compliance with 
official Army orders, entered upon extended active mili¬ 
tary duty with the Army Air Corps (later Army Air 
Forces) on October 25, 1940 (App. 2, 3), performed such 
duty for over 4 years, and was relieved from such active 
duty “by reason of permanent physical incapacity” and 
placed on “inactive status” on November 28, 1944 (App. 
4, 5). [Although not alleged in the complaint, it will be 
noted from Exhibit 4 of a stipulation as to the status of 
this action that appellant was first commissioned a 2nd 
Lt., Inf-Res, in September, 1925, when he was a staff ser¬ 
geant in the Regular Army and, except for a short period 
of time, had been a commissioned officer in such Infantry- 
Reserve from that time until he entered upon active dutv 
in October, 1940 (Tr. 35).] 


When appellant entered upon extended active duty on 
October 25, 1940, he was found, by military doctors, physi¬ 
cally qualified to perform “full and unlimited military 
duty” (App. 3, 6, 7; Tr. 48, 54—Interrogatory 11 and An¬ 
swer thereto). 

On or about October 23, 1943, while on active duty, ap¬ 
pellant suffered an injury to his spine in the performance 
of his official military duties which necessitated hospitali¬ 
zation and surgical removal of a part of such spine. Such 
injury was determined by proper military authorities to 
have been incurred “in line of duty” pursuant to Army 
Regulations and was so recorded in all required military 
records at appellants military station where the injury 
occurred (App. 3; Tr. 47, 54—Interrogatory 9 and Answer 
thereto). 

On January 1, 1944, appellant was released from the 
military hospital and restored to “limited” military duty 
in an administrative capacity (App. 3), at which time the 
hospital records still showed that appellants injury and 
disability had been incurred “in line of duty” (App. 3, 
10A-2). Sometime after January 1, 1944, some unknown 
person, in violation of Army Regulations and apparently 
without reason, changed appellants military records to 
show that the aforesaid injury to appellants spine was 
not incurred in line of duty. Such change was made by 
deletion of the word “Yes” after the words “Line of 
duty” and the insertion of “No. E. P. T. A. D.” so that j 
the changed entry reads “Line of duty (1) ¥e&No. E. P. T. 
A. D.” (App. 7, 8, 10A-2). The term “E. P. T. A. D.” 
was not authorized for use by applicable Army Regula¬ 
tions. [The proper term, if applicable, was “E. P. T. 
S.” (meaning “Existed Prior To Service”), as set 
forth in War Department Circular No. 205, Sec. 3, May 24, 
1944, mfra.] The Secretary of the Army (appellee) does 
not know who made such change, has made no effort to 
find out, and has refused to restore appellants military 
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records to conform to the true fact, which had been pre¬ 
viously and lawfully established pursuant to Army Regu¬ 
lations, that his injury had been incurred “in line of duty” 
(App. 10). Appellee's answers to appellant's Interroga¬ 
tories 12(b), 12(e) and 32 regarding the aforesaid change 
admit this: 


Q■ 48 ). Do you know who changed the word 

res’ aforesaid to the term “No. E P T A D ”? 
A. (Tr. 55) * No. 

Q. (Tr. 49) If your answer to the first part of 
interrogatory 12(b), above, is “No”, what effort if 
any, have you made to ascertain the identity of the 
person who changed the record indicated? A (Tr 
55) None. * 

Q. (Tr. 53) Is it true that you have refused to 
restore the records of the Department of the Army of 
the Umted States (formerly the War Department) 
in uie case of the aforesaid Updegraff to their true 
status, so that such records will show that Updegraff's 
aforesaid injury and disability were incurred “in line 
of duty”? A. (Tr. 56) The Department of the 
Army contends that the records are now “in their 
true status”. 


Pursuant to orders, appellant, on September 20, 1944, 
appeared before an Army Retiring Board. On September 
19, 1944 (the day before) appellant was permitted, for 
the first time, to examine his military files and learned 
therefrom that an Army disposition board considered ap¬ 
pellant's aforesaid spine injury to have been incurred not 
in line of duty. Appellant believes, as averred in the 
complaint, that the aforesaid illegal change in his military 
records was the controlling record considered by such 
board in making its report. (App. 4-8) None of appel¬ 
lant s military records showing his aforesaid spine in¬ 
jury to have been determined and recorded “in line of 
duty , pursuant to Army Regulations, was furnished to 
the Army Retiring Board as required by par. 3(a) of 
Army Regulations 605-250 (App. 8,9). 
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The decision of the Army Retiring Board was that ap¬ 
pellant was permanently incapacitated for active military 
service, but that such incapacity was not the result of an 
incident of service (App. 4). The Board further said, 
with respect to the latter determination, that appellant’s 
incapacity first became manifest in 1932. However, as 
alleged in the complaint (App. 2, 3, 7) and admitted by 
answer to Interrogatory 11 (Tr. 48, 54), when appellant 
entered upon active duty on October 25, 1940, he was 
physically examined by military doctors and was found 
physically qualified to perform full and unlimited military 
duty. Also, as alleged in the complaint, appellant’s con¬ 
dition in 1932 was diagnosed by appellant’s physician as 
“sciatica, right” and bore no relation to or similarity with 
the condition caused by appellant’s injury while on active 
duty in October, 1943. Also as alleged in the complaint 
(App. 2, 3) and admitted in answer to Interrogatories 1, 
2 and 5 (Tr. 46, 54), appellant performed military service 
with the Army Air Forces continuously for three years 
before he sustained the injury to his spine which necessi¬ 
tated and resulted in the removal of a part thereof. 

Appellant applied for review of the aforesaid Army Re¬ 
tiring Board proceedings before the Secretary of the 
Army’s Disability Review Board (App. 5). On October 
12, 1945, appellant was notified that the Army Retiring 
Board proceedings had been approved (App. 5) “by di¬ 
rection of the President”, as admitted in answer to Inter¬ 
rogatory 17 (Tr. 50, 55). However, the President had not 
seen such proceedings, as admitted in answer to Interroga¬ 
tory 22: 

Q. (Tr. 51) Referring to the communications 
quoted in interrogatories 17 and 21, was the retire¬ 
ment case, with the Army Retiring Board and Secre¬ 
tary of War’s Disability Review Board proceedings 
and action taken by the Secretary of War, of said 
Updegraff as referred to in interrogatories 1 to 21, 
inclusive, in fact transmitted to the President of the 
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United States for his approval or disapproval and or¬ 
ders in the case? A. (Tr. 55) No. 

A negative answer was also given to Interrgoratory 30 
(a) which asked the same question in relation to the ap¬ 
pellee’s jurisdictional defense to the complaint (Tr. 52, 
56). 

Army authorities failed and refused to supply ap¬ 
pellant with certain military records necessary to his 
i case before Army Boards. After the Review Board 
1 decision of October, 1945, above, was made appel¬ 
lant requested a certified copy of the record which 
contained a final entry of ‘‘Line of duty—Yes”; but said 
authorities in a deliberate effort to deprive appellant of 
his rights, and to mislead him, sent him an alleged “ab¬ 
stract” of the record, from which had been deleted the 
material entry as to line of duty. It was only after great 
effort that appellant was able to procure an untampered 
photostatic copy of such record. It was not until Janu- 
i ary, 1946, after persistent efforts on the part of appellant, 
that appellant was furnished part of the needed records, 
! which included the changed record dated January 1, 1944 
(App. 8, 9). Thereafter, appellant applied for a review 
of the action that had been taken by the appellee’s Dis¬ 
ability Review Board aforesaid and attached thereto new 
evidence, including an affidavit of the physician who had 
treated appellant in 1932 and for several years thereafter 
wherein it was denied that appellant had the spine injury 
aforesaid in 1932 and subsequent thereto when appellant 
was under his treatment. Appellant’s request for a re¬ 
hearing was denied; and in such denial appellant was in - 
i formed that the new evidence furnished by him would not 
have caused a different finding to be made if considered 
by the “Board at the time the case was originally heard”. 
(App. 6) This latter is admitted in answer to Interroga- 
1 tory 21 (Tr. 51, 55). Also, although the action taken in 
1 denying appellant’s application for a rehearing was pur- 
1 portedly “by direction of the President”, the President 
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had not seen or acted upon such proceeding (See Interrog¬ 
atory 22 and answer thereto, above). 

The complaint alleges that the Secretary of the Army 
(appellee), in a manner entirely arbitrary and capricious, 
has wrongfully failed and refused to take the corrective 
action necessary and to observe and carry out the proce¬ 
dure provided by law and Army Regulations, and that his 
action (and lack thereof) constitutes a flagrant violation 
of the applicable statutes and regulations applicable there¬ 
to (App. 10, 11, 14). Appellant has also alleged that the 
appellee, in his administration of the applicable statutes, 
has adopted and practiced a fixed policy of gross discrimi¬ 
nation against officers in the civilian components of the 
Army, thus nullifying and defeating the intent and pur¬ 
pose of said statutes to provide equality as to cases of 
officers of the Regular Army and the civilian components | 
thereof, and that he (appellee) thereby has deprived ap¬ 
pellant of his lawful rights and benefits (App. 10, 11). 

After this case was filed in the lower Court a motion 
was filed stating that the appellee had “ reached the con¬ 
clusion that plaintiff’s claim for officers’ retirement bene¬ 
fits should be administratively reconsidered with a view 
to allowing the same, if found to be entitled thereto”, and 
praying for an extension of time for filing an answer or 
other responsive pleading (Tr. 20). This was granted 
and an order was issued (Tr. 21). Thereafter the appel¬ 
lee indicated to The Attorney General that he had no 
power to change the decision of his Disability Review 
Board. Certain correspondence and conferences ensued 
regarding the matter, as a result of which appellant agreed 
to appear before a new Army retiring board with the 
understanding that (1) the new board would have power 
to act in the matter; that (2) if the new board found that 
appellant had suffered his injury and disability “in line 
of duty” while in active military service his right to re¬ 
ceive the benefits afforded by the Act of April 3, 1939, 
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infra, would be established; and that (3) all applicable 
; notary records in appellant's case would be made avail- 
1 able * (See stipulation and four exhibits thereto attached, 
Tr. 22-36.) Pursuant to such arrangements, appellant 
presented himself at Walter Beed General Hospital on 
June 23, 1947, for the purpose of appearing before the 
new Board and having the inequities and injustices afore¬ 
said corrected. It was appellant's understanding that the 
i only question involved before the new Board was whether 
appellant’s permanent incapacity to perform military 
service was sustained “in line of duty" under applicable 
statutes and regulations. However, the Board, through its 
President, manifested a hostile attitude toward appellant 
and his counsel and made no finding whatsoever as to 
whether appellant's injury and disability was or was not 
sustained “in line of duty", regardless of the fact that 
♦ evidence adduced and undisputed at tine hearing before 
such Board was to the effect that appellant’s injury and 
disability had been sustained “in the line of duty”. (App. 

The lower Court, after appellee's answer and appellant's 
motion for a preliminary hearing on the jurisdictional 
i Question (Tr. 57) had been filed, and over objections of 
appellant, referred this case to the Commissioner of Vet¬ 
erans' Cases under Buie 29 of that Court on October 26, 
i 1948 (Tr. 69, 70), whose report was filed October 19, 1949 
i (Tr. 68, 69). The lower Court, by Judge P. Dickinsen 
Letts, dismissed appellant's complaint, as amended, for 
lack of jurisdiction, based upon his prior decision in the 
case of Almour v. Gray, etc., C. A. No. 1929-48 (Tr. 5). 

STATUTES INVOLVED 

Sec. 5 of the Act of April 3, 1939, 53 Stat. 557, c. 35, 
as amended (Title 10, U. S. C. 1946 ed., Sec. 456), provides 
in material part: 
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“• * * all officers, • • • other than the officers * * * 
of the Regular Army, if called or ordered into the 
active military service by the Federal Government 
for extended military service in excess of thirty days, 
* * • and who suffer disability or death in line of 
duty from disease or injury while so employed shall 
be deemed to have been in the active military service 
during such period and shall be in all respects en¬ 
titled to receive the same pensions, compensation, re¬ 
tirement pay, and hospital benefits as are now or may 
hereafter be provided by law or regulation for offi¬ 
cers • * * of corresponding grades and length of 
service of the Regular Army * * 

[Note.—The amendment of this section by the Act 
of June 20, 1949, 63 Stat. 202, c. 225, made the afore¬ 
said benefits available to those performing active serv¬ 
ice and inactive duty “for any period of time” (10 
U. S. C. A., Sec. 456, Supp.).] 

R. S., Sec. 1250 (Title 10, U. S. C., 1946 ed., Sec. 965): 

“The proceedings and decision of the [army retir¬ 
ing] board shall be transmitted to the Secretary of 
War, and shall be laid by him before the President 
for his approval or disapproval and orders in the 
case.” 

Sec. 302, Title I, of the Act of June 22, 1944, 58 Stat. 
287, c. 268, as amended (Title 38, U. S. C., Sec. 693 i), 
provides in material part: 

“(a) The Secretary of the Army, * • • are author¬ 
ized and directed to establish, from time to time, 
boards of review * * *. It shall be the duty of any 
such board to review, at the request of any officer re¬ 
tired or released from active service, without pay, for 
physical disability pursuant to the decision of a retir¬ 
ing board, • * • the findings and decisions of such 
board. Such review shall be based upon all available 
service records relating to the officer requesting such 
review, and such other evidence as may be presented 
by such officer. * * * The proceedings and decision of 
each such board of review affirming or reversing the 
decision of any such retiring board, • • * shall he 
transmitted to the Secretary of the Army, • • • and 
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s hall be laid by him before the President for his ap¬ 
proval or disapproval and orders in the case.” ( Ital¬ 
ics supplied.) v 

Sec. 10 of the Administrative Procedure Act (June 11 
1946), 60 Stat-237, 243 (Title 5, U. S. C., Sec. 1001), pro¬ 
vides in material part : 


“Sec. 10. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com¬ 
mitted to agency discretion— 

“(a ) Right of Review. —Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the mean¬ 
ing of any relevant statute, shall be entitled to judicial 
review thereof. • * • 


. ( c ) Reviewable acts.— Every * * * final agency 
action for which there is no other adequate remedy in 
any court shall be subject to judicial review. • • • 
‘(e) Scope of review. —So far as necessary to deci¬ 
sion and where presented the reviewing court shall 
decide all relevant questions of law, interpret consti¬ 
tutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully 
withheld . ; and (B) hold unlawful and set aside 

agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or 
otherwise not m accordance with law; (2) contrary 
to constitutional right, * * (3) in excess of statu¬ 

tory jurisdiction, authority, * # •; (4) without ob¬ 
servance of procedure required by law; # * •»> 


ARMY REGULATIONS INVOLVED 

Certain Army Regulations, Circulars amending such 
Regulations, and a War Department Technical Manual 
are involved. (Copies of such publications were furnished 
to the Commissioner of Veterans’ Cases and are on file 
m this case in the lower Court.) For the purposes of 
this appeal, the applicable portions of such regulations 
are: 


(A) War Department Circular No. 205, issued by or¬ 
der of the Secretary of War on May 24,1944: 

“DETERMINATION OF LINE OF DUTY.— 
Pending revision of AR 40-1025, the instructions con¬ 
tained in this circular will be followed in determining 
line of duty. 

“1. Determination of line of duty for disease or 
injury. — a. General. —Every disease or injury • • • 
of a militarized person in active service, * * • will 
carry a statement as to whether or not such condition 
originated in line of duty. (See par. 3 on manner of 
recording line of duty.) * # • b. Purpose. —The pur¬ 
pose of determining line of duty is to provide a basis 
for— # * * (4) Adjudication of claims for compensa¬ 
tion or pension in cases of disability, the criterion j 
being whether or not the disability was incident to 
the military service, or incurred in line of duty. • * • 
Utmost care will, therefore, he exercised in determin¬ 
ing line of duty. * * * 

“3. Recording of line of duty. — a. General. —Only 
one of two final entries can be made on line of duty: j 
LD-Yes, or LD-No, modified as prescribed in para¬ 
graph 1 j last column. The determination of line of 
duty will be made in accordance 'with paragraphs 1 
and 2. If determination of line of duty cannot be 
established immediately, a temporary entry may be 
made: LD-Undetermined, which is to be replaced by 
a definite statement as soon as possible. Each entry 
on the line of duty will be preceded by the number of 
the diagnosis, as indicated on the record in the space 
provided for diagnoses, to which the entry refers. 
Thus, for instance: 1. No, AR 35-1440; 2. No, EPTS; 

3. No; 4. No, AW 107; 5. Yes. ’ ’ 

(B) Army Regulations No. 345-415, MILITARY REC- I 
ORDS, November 23, 1933, provide in material part: 

“1. General. —* # * (4) In every case of injury— 

(a) The organization or detachment commander will 
take immediate steps to determine the line of duty 
from all available evidence. * * * 

“3. Procedure. —* • * j. Erasures on the Daily 
Sick Report are prohibited. A line drawn across an I 
erroneous entry will sufficiently indicate its elimina¬ 
tion. All eliminations and corrections will be authen- 
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ticated by the initials of the officer making them, writ¬ 
ten in ink on the margin of the page ” (Emphasis 
and italics supplied.) 

[AR 345-415, dated August 14, 1945, which super¬ 
seded the one quoted from above provided for the same 
requirements, the only material change being that the 
officer who eliminated or changed an entry would au¬ 
thenticate same by writing his initials in ink “imme¬ 
diately above each entry eliminated or corrected.”] 

(C) Army Regulations No. 605-250, ARMY RETIR¬ 
ING BOARDS, dated March 28,1944: 

“1. Jurisdiction of Army retiring boards. —The fol¬ 
lowing cases may be referred to Army retiring boards 
for disposition under the provisions of these regula¬ 
tions: a. Cases where an officer may be considered 
physically • • • incapacitated for active service re¬ 
gardless of whether such incapacity is or is not the 
result of any incident of the service. * * * 

“3. Records supplied. — a. When an officer is or¬ 
dered before a retiring board The Adjutant General 
will furnish, for consideration by the board, originals 
or certified copies of the complete medical history, 
and all other official records affecting the health and 
physical condition of the officer. • • • 

“30. Incapacity, character of, etc. — a. Character .— 
Incapacity for service by reason of physical disability 
relates to a permanent incurable * * * injury, or in¬ 
firmity which prevents the reasonable fulfillment of 
the purpose of the officer’s employment. Such em¬ 
ployment embraces the duties of his office in peace 
and war which are imposed by law, regulation, orders, 
or custom of the service. [Emphasis supplied.] b . 
Permanency. —The physical disability, on account of 
which the board is authorized to find an officer in¬ 
capable of performing the duties of his office, must be 
permanent; that is, such that the removal of the dis¬ 
ability within a reasonable time is highly improb¬ 
able. • • • The test should be, Is the disease or in¬ 
jury curable or incurable? If the disability is incur¬ 
able within a reasonable time, the board should find 
the officer incapacitated. • • • c. Whether incident 
to service. —(1) Whether any disability that may be 
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found to exist is the result of an incident of the serv¬ 
ice is a question for the board to determine upon the 
facts. (2) Before an Army retiring board should find 
that the disability which renders an officer incapable 
of performing the duties of his office was not caused 
by an incident of the service, such fact should be 
established beyond a reasonable doubt See Dig. Op. 
JAG, 1912, p. 986e. * * • 

‘‘ 35. Effect of action by the President. —The find¬ 
ings of a retiring board, approved by the President, 
are conclusive as to the facts. The board finds the 
facts and the President approves or disapproves the 
findings. • * •” 

(D) Technical Manual No. 12-250, War Department, 
dated February 10, 1942, issued by order of the Secretary 
of War, entitled ‘ ‘ Administration ’ ’, provides (p. 65): 

‘‘106. Should the determination of the medical of¬ 
ficer as to line of duty not agree with the determina¬ 
tion of the company commander, as entered on the 
sick report, final determination of line of duty status 
will be made by the regimental or separate battalion, 
commander who will make an entry Line of Duty 
“Yes ,, or “No” in the disposition column of the sick 
report. Such entry will be signed by the officer mak¬ 
ing the final determination.” (Italics supplied.) 

STATEMENT OF POINTS 

1. This case is not controlled by the decision of the 
lower Court in Almour v. Gray (No. 10,295 in this Court), 
and the lower Court erred in so holding. 

2. Appellee’s failure and refusal to comply with plain 
requirements of law and Army Regulations applicable to 
appellant’s Army records and retiring board proceedings 
have deprived appellant and his dependents of property 
and other rights afforded by laws of the United States, 
and the lower Court has jurisdiction to compel compliance 
therewith. 
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3. The lower Court has jurisdiction in this case to com¬ 
pel appellee to perform his ministerial duties, and to com¬ 
pel him to comply with the applicable requirements of law 
and regulations. 

4. The Administrative Procedure Act is particularly 
applicable to the unlawful, discriminatory, arbitrary and 
capricious action of the appellee in this case, and clearly 
gives a right to judicial review and appropriate relief by 
judicial action. 

SUMMARY OF ARGUMENT 

- The lower court erred in dismissing this case on the 
basis of its dismissal of Almour v. Gray. It recognized 
in the Almour case that the President’s approval or dis¬ 
approval is required in Army retirement cases. Admit¬ 
tedly, appellee has not laid appellant’s case before the 
President. 

The question involved is whether appellee can be com¬ 
pelled to perform his ministerial duties which are pre¬ 
scribed by law. Appellee’s failure and refusal to restore 
appellant’s military records to their true status, showing 
that his permanent injury and disability—suffered after 
three years of active military service—was in line of duty, 
and in basing his action upon an illegally changed record, 
is unlawful and arbitrary. Appellee’s failure to comply 
with the law, and to lay appellant’s retirement case be¬ 
fore the President for the latter’s action, and his assump¬ 
tion of a quasi-judicial duty of the President are contrary 
to law, arbitrary and capricious. Such failure and action 
have deprived appellant of substantial rights and have 
violated due process of law under the Fifth Amendment. 
The lower Court has jurisdiction to remedy these griev¬ 
ances by appropriate order. 
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The Administrative Procedure Act, as construed by the 
Supreme Court and this Court, includes judicial review in 
cases of this kind. The lower Court has jurisdiction in 
this case, however, without the aid of such Act under ap¬ 
plicable decisions of this Court and the Supreme Court. 

The lower court’s final order dismissing appellant’s 
complaint for lack of jurisdiction was erroneous and should 
be reversed. 


ARGUMENT 

I—This Case Is Not Controlled by the Lower Court’s 
Decision in Almour v. Gray. 

Before proceeding with a discussion of the merits of 
the present appeal it is pertinent to point out that dis¬ 
missal of appellant’s complaint .for lack of jurisdiction, 
based upon the lower Court’s action in the case of Almour 
v. Gray , Secretary of the Army (Civil Action No. 1929-48) 
was clearly erroneous. The lower Court, by Judge Letts, 
dismissed appellant’s complaint, as amended, based upon 
the Court’s (his) prior decision in the Almour case (Tr. 
4,5): 

“THE COURT: Upon the jurisdictional question, 
I see no difference between this case and the Almore 
case • * * 

“THE COURT: I will say to Mr. Updegraff, I 
really do not see any difference between your ques¬ 
tion and the Almore case, and we are going to know 
more about that before a great time.” 1 

[The Court’s statements, just quoted, were made on 
January 6, 1950 (Tr. 1). Almour had appealed from 
Judge Letts’ decision in his case, which is No. 10,295 in 
this Court. Almour’s case was calendared for argument 
on January 17,1950, before this Court; but, unfortunately, 


1 The court reporter misspelled the word “Almour”. 
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Almour died a few hours before the time set, and the case 
was not argued or decided.] 

i In response to the Court’s statement, just quoted, the 
following occurred (Tr. 5): 

“MB. UPDEGBAFF: If the Court please, I have 
attempted to show Your Honor the differences, and I 
think there are considerable differences. 

“THE COUBT: Yes, and I am very much inter- 
i ested in your statement, but really it doesn’t bear on 
the jurisdictional question as far as I can see it, ex¬ 
cept that you think the Secretary is not authorized 
to act for the President, or that you contend that the 
President must personally act. Well, I don’t think 
the President is required to personally take the papers 
and look at them, but that he can delegate that au¬ 
thority.” 

In dismissing the Almour case for lack of jurisdiction, 
Judge Letts said: 2 

“• • • The pertinent statutes clearly show that 
Congress left the determination of entitlement to re¬ 
tirement pay within the discretion of the Department 
of the Army or Navy, whichever it may be, subject to 
the approval or disapproval of the President of the 
United States.” (Italics supplied.) 

It is thus clear that the lower Court’s decision in the 
Almour case is not controlling in this case because: (1) 
Judge Letts clearly recognized in the Almour case that 
the President’s “approval or disapproval” is required in 
i Army retirement cases, and (2) it is admitted in answers 
i to interrogatories in the present case that the Secretary 
i of the Army (appellee) has not “laid” the “proceedings 
and decisions” of the Army Betiring Board and the ap¬ 
pellee’s Disability Beview Board “before the President 
for his approval or disapproval and orders in the case”, 
as required by law. 


2 Almour case (No. 10,295), R. 10, App. 8. 
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II—The Lower Court Has Jurisdiction in This Case. 

The question here presented is, simply stated, whether 
the head of an executive department of the United States 
(in this case, the Secretary of the Army) can be compelled 
to perform his mandatory duties which are plainly pre¬ 
scribed by statutes enacted by the Congress of the United 
States and Army Regulations promulgated with respect 
thereto. This question would seem to answer itself under 
our system of government, the facts of the case, and the 
laws and regulations involved; but there is ample au¬ 
thority on the subject. 

The statutes involved clearly prescribe that officers of 
the Army of the United States (other than those of the 
Regular Army), when ordered into active military service 
in excess of 30 days, and who suffer disability “in line of 
duty” from injury “shall be in all respects entitled to 
receive the same • • # retirement pay, and hospital bene¬ 
fits as are • • • provided by law or regulation for offi¬ 
cers • • • of corresponding grades and length of service 
of the Regular Army * * Appellant is such an offi¬ 
cer. He suffered a “disability” which an Army retiring 
board determined had “permanently incapacitated” him 
for performance of the duties of his military office, in 
peace and in war. Such disability, which had resulted 
from injury, had been previously determined, pursuant to 
Army Regulations, to have been incurred “in line of duty”. 
The applicable Regulations designated such determination 
a final determination, which was required to be made by 
appellant’s commanding officer if there was any dispute 
between such commanding officer and the medical officer 
(TM 12-250, AR 345-415, supra). The record does not 
disclose any dispute about the matter. In fact, it shows, 
as alleged in the supplemental complaint (App. 13), that, 
even after the complaint in this case was filed and a new 
retiring board had the matter before it, appellant’s injury 
and disability sustained in active military service during 
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World War II, after three years of such service, had been 
sustained “in line of duty”. 

Army Regulations, supra, prohibit the change of mili¬ 
tary records, except by carefully prescribed procedure 
which requires the change to be initialed in ink by the 
officer making the change. But, in violation of and con¬ 
trary to such Regulations, some unknown person (who, 
obviously, could have been a civilian clerk or someone 
else other than a proper officer) changed appellant’s mili¬ 
tary records from the final and true determination, made 
pursuant to law and regulations, of “Line of Duty: Yes” 
to “No”. The record bearing such illegal change was 
the controlling record which obviously was the basis of 
the present controversy. However, the Secretary of the 
Army (appellee) has failed and refused to restore appel¬ 
lant’s military records in this respect to their true status; 
he contends, as set forth in the statement of the case, 
that such records are now “in their true status”. 

In addition to the foregoing, the appellee has admitted 
in answers to interrogatories that he has not laid the pro¬ 
ceedings and decisions of the Army Retiring Board and his 
Disability Review Board in appellant’s case before the 
President for his approval or disapproval and orders in 
the case, as plainly required by law. The duties imposed 
by the statutes involved upon the appellee are mandatory. 
The duties imposed by said statutes upon the President 
are judicial or quasi-judicial, requiring personal action 
by him, and cannot be delegated. Runkle v. United States, 
122 U. S. 543, 555-557, 30 L. Ed. 1167, 1170, 1171, 7 S. Ct. 
1141. The Runkle case involved, inter alia, the question 
whether an Army officer had been legally dismissed pur¬ 
suant to law. The statute provided that no sentence of a 
general court-martial in time of peace extending to dis¬ 
missal of a commissioned officer could be carried into 
execution “until after the whole proceedings shall have 
been transmitted to the Secretary of War, to be laid be¬ 
fore the President of the United States, for his confirma- 
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tion or disapproval, and orders in the case.” The Court 
pointed ont that the President, as Commander in Chief, 
had been made by law the person whose duty it was to 
review the proceedings “and decide personally whether 
they ought to be carried into effect.” And the Court said: 
“Such a power he cannot delegate.” R. S. 1250 and Sec. 
302 of the Act of June 22, 1944, supra, relating to retire¬ 
ment of Army officers require that the proceedings and 
decisions of the two boards “shall be transmitted to the I 
Secretary of War (Army), and shall be laid by him be¬ 
fore the President for his approval or disapproval and 
orders in the case.” Therefore, the statutory requirement 
in the Runkle case and the statutory requirements in the 
present case are practically identical. The fact that the j 
Rwnkle case involved a court-martial proceeding and the 
present case involves a disability retirement proceeding 
makes no material difference. And as to R. S. 1250, supra, j 
the Attorney General has held (21 Op. Atty. Gen. 385,389): 

“So that no officer can be retired from the Army 
upon the report of any board, even if such report be 
approved by the Secretary of War, except it ‘is ap¬ 
proved by the President’.” j 

Also, AR 605-250, supra, applicable to Army Retiring 
Boards, states in Sec. 35 thereof that: “The board finds 
the facts and the President approves or disapproves the 
findings”. 

French v. Weeks, 259 U. S. 326, 66 L. Ed. 965, 42 S. Ct. 
505, and similar cases involving “Honest and Faithful 
Boards” and procedure which does not require personal 
action by the President are not applicable. See 37 Op. 
Atty. Gen. 395 (January 5, 1934). The distinction is 
clearly recognized in Weeks v. United States, 51 App. 
D. C. 194, 277 F. 594, affirmed Creary v. Weeks, 259 U. Si 
336, 69 L. Ed. 973, 42 S. Ct. 509, where this Court said 
that the limitation upon the power of the President to del¬ 
egate his authority in administrative military affairs exr 
tends only to “those cases where he is expressly or by 
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clear implication required by statute to act in his indi¬ 
vidual official capacity” (51 App. D. C. 199). 

i Furthermore, in respect to the point of argument under 
discussion, Sec. 301 of Title I of the Act of June 22, 1944, 
supra (Title 38, U. S. C., Sec. 693h), which is the section 
immediately preceding the one here involved (Sec. 302), 
gives a clear differentiation as to the duties and respon¬ 
sibilities of the Secretary of the Army (appellee) as com¬ 
pared to those of the President. Sec. 301, relating to re¬ 
view of discharges or dismissals by boards of review in 
the Army, Navy and Treasury Departments, and proce¬ 
dure and limitations with respect thereto, provides that 
the findings of such boards shall “be final subject only to 
review by the Secretary of the Army or the Secretary of 
the Navy” with certain exceptions as to the Treasury De¬ 
partment. Sec. 302, supra, applicable to review of retir¬ 
ing board proceedings, prescribes different procedure and 
requires the President to perform the final act in the pro¬ 
ceedings. Said Sec. 302 plainly requires the Secretary of 
the Army to lay appellant’s retirement case “before the 
President for his approval or disapproval and orders in 
the case.” This, admittedly, appellee has not done; he 
has arbitrarily and unlawfully assumed authority and 
power which the Congress, in plain language, expressly 
gave to the President. 

The arbitrary and unlawful action of the appellee is 
further demonstrated by his practice, or policy, to shop 
around until he can find a retiring board to do his bid- 
- ding. 3 4 He attempted to do this in the present case even 
after judicial process had been invoiced.* As alleged in 
the Almour complaint (App. 4 of that case) and stated in 
Almour’s brief (p. 13), Almour appeared six times before 


3 Almour case in this Court, No. 10,295, appellant’s brief, p. 13. 

4 See next to last paragraph in Statement of the Case, supra, and 
App. 11-14. 
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Army retiring boards. Each time the board found that 
Almour was “permanently incapacitated for military serv¬ 
ice”; that such incapacity resulted from his military serv¬ 
ice, and that he should be retired. 3 But, as counsel for 
Almour stated in their brief (p. 13), he (the Secretary of 
the Army) “finally found” a board that would do his bid¬ 
ding “in the Secretary of the Army’s Disability Review 
Board, whose members he appoints”. R. S. 1250 and Sec. 
302 of the Act of June 22, 1944, supra, do not contem¬ 
plate or permit any “shopping around” by the Secretary 
of the Army; such laws require him to lay the “proceed¬ 
ings and decisions” of Army retiring boards and Dis¬ 
ability Review Boards, in each case, “before the Presi¬ 
dent” for his approval or disapproval and orders in the 
case. If the Secretary of the Army could lawfully shop 
around for retiring boards who will do his bidding, he 
could do it not only for two or six times but for 1,000 or 
an unlimited number of times, and an officer’s retirement 
case would never be laid before the President, as required 
by law. 

The duty imposed upon the appellee by Sec. 302 and 
R. S. 1250, supra, is one which carries with it fundamental 
procedural requirements. The procedure prescribed has 
a quality resembling that of a judicial proceeding. Runkle 
v. United States, supra; cf. Morgan v. United States, 298 | 
U. S. 468, 80 L. Ed. 1288, 56. S. Ct. 906, Id. 304 U. S. 1, 20, 
22, 82 L. Ed. 1129, 58 S. Ct. 773. Failure and refusal of 
appellee to perform this duty and others has deprived ap-1 
pellant of substantial rights and, therefore, violates due 
process of law under the Fifth Amendment (App. 7, 9, 
11,14,15). | 

It is well settled that Army Regulations have the force 
and effect of law. Standard OH Co. v. Johnson, 316 U. S. 
481, 484, 86 L. Ed. 1611, 62 S. Ct. 1168; cf. Hughes v. Se- 


5 Almour case, supra, App. 4. 
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curity & Exchange Commission, -U. S. App. D. C. (No. 

9853, decided May 9, 1949). The appellee and his sub¬ 
ordinates, including the members of Army retiring boards 
and appellee’s Disability Review Board, are as much bound 
by Army Regulations as any other person subject to mili¬ 
tary law. Cf. Chapman v. Sheridan-Wyoming Coal Co. 

(Feb. 6, 1950),-U. S.-, 18 L. W. 4125, 4127, where 

the Court said: 

“The only claim of law violation is that the Secre¬ 
tary is proposing to violate his own regulation, pro¬ 
mulgated pursuant to the Act and hence having the 
force of law. That it binds him as well as others 
while it is in effect is not doubted.” 

It is the plain duty of the appellee to see that such regu¬ 
lations are enforced and complied with, and that any vio¬ 
lations thereof, being unlawful, are promptly corrected, 
particularly when such violations seriously and adversely 
affect the substantial rights of a person in the military 
service. This Court stated in Joint Anti-Fascist Refugee 

Committee v. Clark, -U. S. App. D. C.-(No. 10,002, 

decided August 11, 1949), that, under Article II, Sec. 3 
of the Constitution, “It is the President’s duty to take 
care that the laws are faithfully executed.” It is no less 
the duty of the Secretary of the Army—the President’s 
subordinate—to do likewise; in fact the President has com¬ 
manded him to do so. It is provided in Executive Order 
8099,® which fixes responsibility for administration of the 
Act of April 3, 193 9,supra, that in the administration of 
the retirement provisions of that Act all questions of law 
and fact relating to such eligibility shall be “made by the 
Secretary of War, or by someone designated by him in 
the War Department, in the maimer, and in accordance 
with the standards, provided by law, or regulations for 
Regular Army personnel (Italics supplied.) 


i 'Promulgated April 28, 1939 (as amended by Executive Order 
8461, June 28, 1940 (C. F. R., Cum. Supp., Title 3, Book 1, pp. 482, 
680). 
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It is therefore clear that Army retiring boards and the 
appellee’s Disability Review Board are required to adhere 
to applicable law and Army Regulations with respect to 
the question whether a person in military service has been 
injured “in line of duty” to the same extent as other 
persons in military service. They are required to take 
cognizance of all applicable regulations, and to comply 
therewith. They cannot consider an illegally changed rec¬ 
ord, or base their action upon it. They cannot lawfully 
disregard a final determination, made pursuant to Army 
Regulations, that an injury was incurred “in line of duty”. 
Before an Army retiring board can find that an officer’s 
disability was not caused by an incident of service (in line 
of duty) it is required by AR 605-250, supra, that the fact 
as to such finding should be established beyond a reason¬ 
able doubt. The fact established in appellant’s case is 
that his injury and disability were sustained in the mili¬ 
tary service “in the line of duty” (App. 3, 13). The ille¬ 
gally changed record to the contrary was no fact and 
should have been disregarded. And the applicable stat¬ 
utes and regulations prohibit the Secretary of the Army 
from adopting the views of Army retiring boards and Dis¬ 
ability Review Boards without the approval or orders of 
the President of the United States, regardless of the 
“facts” which may have been before such boards. 

In view of the foregoing, the lower Court clearly has 
jurisdiction to compel the Secretary of the Army to cor¬ 
rect appellant’s military records to show that his injury 
and disability were incurred “in line of duty”, as had 
been determined pursuant to law, to compel him to per¬ 
form other lawful requirements and to compel him to lay 
the proceedings and decisions in appellant’s retirement 
case before the President for his approval or disapproval 
and orders in the case. Garfield v. United States ex Rel. 
Goldsby, 30 App. D. C. 177, affirmed in 211 U. S. 249, 53 
L. Ed. 168, 29 S. Ct. 62; Stark et al. v. Wickard, 321 U. S. 
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288, 290, 88 L. Ed. 733, 64 S. Ct. 559; Hazen v. Hardee, 
64 App. D. C. 346, 78 F. 2d 230; cf. Morgan v. United 
States^ supra, Larson v. Domestic & Foreign Commerce 
Corp., 337 U. S. 682, 689, 93 L. Ed. 1392, 69 S. Ct. 1457. 

Ill—The Administrative Procedure Act Applies. 

In dismissing the Almour case, supra, which case was 
the basis for dismissal of the present case, Judge Letts 
concluded (App. 8 of that case) that “Section 10 of the 
Administrative Procedure Act definitely excludes judicial 
review in cases of this character.’’ It is respectfully sub¬ 
mitted that, on the contrary, Sec. 10 of that Act definitely 
includes judicial review in such cases. The scope of such 
review includes the power (1) to compel agency action 
unlawfully withheld and (2) to hold unlawful and set 
aside agency findings and conclusions found to be arbi- 
1 trary or capricious or otherwise not in accordance with 
law, contrary to constitutional right, in excess of statutory 
authority, and without observance of procedure required 
1 by law. All these are present in appellant’s case . In this 
connection it seems appropriate to call this Court’s atten¬ 
tion to Senator McCarran’s comment in 92 Cong. Record, 
Part 2, p. 2150, on the subject: 

“For example, certain war and defense functions 
are exempted under the bill, but there is no exemption 
of the War or Navy Departments in the performance 
of their other functions.” 

In the Almour case the appellee, through counsel, took 
the viewr that relief in the nature of mandamus as to 
1 “military and naval administration” was not referred to 
in the legislative history of the act (Br., p. 13), and that 
Sec. 10 of said Act “was designed generally to restate 
1 existing law” (Br., p. 10). The latter contention was ef¬ 
fectively disposed of by this Court in Kristensen v. Mc¬ 
Grath (No. 10,044, decided December 19, 1949) where, 

' after examination of the legislative history of the Act 
and prior decisions on the subject, the Court said: 
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“• • • We hold that the Administrative Procedure 
Act’s judicial review section was not intended to per¬ 
petuate preexisting rigidities in the use of extraor¬ 
dinary legal remedies but rather to simplify and make 
more flexible the avenues to judicial relief.” 

And see Wong Yang Sung v. McGrath, No. 154, October 
Term, 1949, decided by the Supreme Court on Februarv 
20,1950. 

It is apparent, therefore, that the lower Court’s con¬ 
clusion that Sec. 10 of the Act excludes judicial review 
in Army retirement cases is erroneous. 

CONCLUSION 

The Commissioner of Veterans’ Cases, in his report to 
the lower Court in this case, wherein he expressed the 
view that the Court had jurisdiction in this case, wrote 
an exhaustive and learned opinion on the subject. Such 
report, although designated by appellant as part of the 
record on appeal, was stricken from the record by order 
of the lower Court on motion of the appellee. Appellant 
has filed a motion in this Court for an order to transmit 
said report to this Court as part of the record and has 
lodged a copy of same with the Clerk of this Court. It 
is believed that the Commissioner’s report would be very 
helpful to this Court in deciding the questions involved. 

It is respectfully submitted that the lower Court has 
jurisdiction in this case to grant the relief prayed for 
(App. 14, 15), and that its final order dismissing appel¬ 
lant’s complaint for lack of jurisdiction was erroneous and 
should be reversed. 

Respectfully submitted, 

George C. Updegraff, 
Appellant, Pro se, 

323 District Building, 
Washington 4, D. C. 
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Filed Nov. 19,1946 
IN THE 

DISTRICT COURT OF THE UNITED STATES 

for the 

DISTRICT OF COLUMBIA 
UNITED STATES, ex rel 
GEORGE C. UPDEGRAFF, Petitioner, 

vs. 

ROBERT P. PATTERSON, Secretary of War of the 
United States, Washington 25, D. C., Defendant. 

Civil Action 
File No. 37788 

Complaint in the Nature of a Petition for Writ of 
Mandamus and for Injunctive Relief 

8 The petitioner, GEORGE C. UPDEGRAFF, re¬ 
spectfully shows to the Court as follows: 

59 1. [as amended] The jurisdiction of this Court 

in the above-entitled proceeding is conferred by and 
invoked under Title 11, Chapter 3, and Title 16, Chapter 10, 
D. C. Code (1940 Edition), as modified or affected by Rule 
81(b) of the Federal Rules of Civil Procedure. Jurisdic¬ 
tion of this Court is also conferred by and invoked under 
Chapter 85 of Public Law 773, 80th Congress, an Act “To 
revise, codify, and enact into law title 28 of the United 
States Code entitled 1 Judicial Code and Judiciary* ”, 
approved June 25, 1948 (effective September 1, 1948), 
and the Administrative Procedure Act, approved June 11, 
1946, 60 Stat. 237. 

8 2. Petitioner is a citizen of the United States 

and a resident of the State of Virginia. Respondent 
is the Secretary of War of the United States of America. 

3. On October 25, 1940 petitioner, in compliance with 
official orders, entered upon extended active duty in ex¬ 
cess of thirty (30) days as a commissioned officer in the 
Infantry-reserve, one of the civilian components of the 
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Army of the United States, and on that date was assigned 
to duty in the Army Air Corps (later Army Air Forces), 
having been certified as physically qualified for active 
military service pursuant to complete physical examina¬ 
tions performed by duly qualified Army medical officers. 

4. On, to wit, October 23, 1943, while in active mili¬ 
tary service at Seymour Johnson Field, North Caro- 

9 lina, petitioner suffered an injury to his spine which 
was incurred in the discharge of his official military 
duties and as an incident of service while riding over 
rough terrain in a military maneuver, and while engaged 
in organized military athletics. He was thereafter, on or 
about October 25, 1943, hospitalized for the aforesaid in¬ 
jury at the Station Hospital, Seymour Johnson Field, 
North Carolina, where his injury was given a final official 
classification as having been sustained in * ‘line of duty,” 
as shown by a copy of clinical record hereto attached as 
Exhibit A, pursuant to Army Regulations 345-415, para¬ 
graph 65 of Army Regulations 40-1025, and Section HI, 
Chapter 6, Part One of War Department Technical Man¬ 
ual 12-250. 

5. On November 1, 1943, petitioner was transferred to 
Walter Reed General Hospital, Washington, D. C. for 
further treatment of his injury and, on or about November 
9, 1943, a surgical operation was performed on petition¬ 
er^ spine and broken pieces of an inter-vertebral disc 
removed, which condition existed as a direct and imme¬ 
diate consequence of his injury as aforesaid. Thereafter, 
and following a medical disposition board hearing, the 
aforesaid entry of “Line of Duty, Yes” was continued and 
carried on post-operative medical records at Walter Reed 
General Hospital. On January 1, 1944, petitioner was 
returned to limited military duty with the Army Air 
Forces in an administrative capacity. 

6. Subsequent to petitioner’s return to limited military 
duty on January 1, 1944, he continued to suffer marked 
physical discomfort from the effects of his aforesaid in- 
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jury and surgical operation. In June 1944, petitioner re¬ 
quested that he be relieved from active military service 
principally because his aforesaid injury and surgical oper¬ 
ation restricted him to desk duty and he could no longer 
perform service in the field. On or about August 13,1944, 
petitioner was informed that his request for relief from 
active service had been approved by the Secretary of War 
and was instructed by his commanding officer to report to 
any Army dispensary for a “ terminal physical examina¬ 
tion.” Petitioner complied with such instructions, was 
physically examined at the aforesaid dispensary and there¬ 
upon was ordered to report to Walter Reed General 
Hospital, Washington, D. C., which he did. On August 
25, 1944, petitioner was ordered to and did appear 
10 before an Army disposition board, and said board 
recommended that the petitioner be relieved from 
further observation and treatment and be brought before 
the Army Retiring Board for its action. 

7. On September 20, 1944, petitioner, pursuant to or¬ 
ders, appeared before the aforesaid Army Retiring Board. 
The day before, September 19, 1944, petitioner was per¬ 
mitted for the first time to read the report of the Army 
disposition board made as a result of petitioners appear¬ 
ance before said board on August 25, 1944, and learned 
therefrom for the first time, that the injury which he had 
sustained to his spine on October 23, 1943, was considered 
by that board to be “Line of Duty, No. E. P. T. A. D.,” 
the term “E. P. T. A. D.” meaning “existed prior to ac¬ 
tive duty.” Prior to that time petitioner had not been 
informed and had no reason to believe that the aforesaid 
injury to his spine was or had been considered to be not 
in line of duty, since all previous records known to him 
described the condition as being in line of duty. The de¬ 
cisions of the Army Retiring Board was that petitioner 
was incapacitated for further active military service; that 
such incapacity was permanent, and that such incapacity 
was not the result of an incident of service but first became 
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manifest in 1932. Pursuant to this ruling the petitioner 
was relieved from active military service by reason of 
permanent physical incapacity, and he reverted to inactive 
status on November 28, 1944. Petitioner was formally 
advised of the action of the Army Retiring Board by let¬ 
ter dated October 24, 1944 from The Adjutant General, 
War Department, which advised him further that his 
physical incapacity was not incurred in line of duty while 
on active duty and that he was not entitled to retirement 
pay benefits under the Act of April 3, 1939 (53 Stat. 555, 
557, as amended.) 

8. The decision of the Army Retiring Board was con¬ 
tained in a report of its proceedings furnished to the peti¬ 
tioner by the Commanding General, Walter Reed General 
Hospital, by request of the War Department. The said 
decision contained purported “findings of fact”, which 
alleged “findings of fact” were so vague, incomplete, 
unsubstantial, inadequate and wholly unsupported by 

the evidence adduced in the hearing as to constitute 
11 a deprivation of petitioner’s property and constitu¬ 
tional rights without due process of law. Accord¬ 
ingly, the decision of the Army Retiring Board as afore¬ 
said was wholly void, meaningless and a nullity, and the 
hearing upon which the said decision rested was null and 
void. 

9. Thereafter petitioner applied under Section 302, 
Public Law 346, 78th Congress, approved June 22, 1944, 
for a review of the Army Retiring Board proceedings by 
the Disability Review Board of the Secretary of War. On 
October 4, 1945, a hearing was held before the Secretary 
of War’s Disability Review Board, and on October 12, 
1945, petitioner was officially notified that they had con¬ 
firmed the findings of the Army Retiring Board. There¬ 
after petitioner requested The Adjutant General to pro¬ 
vide him with a copy of the transcript of proceedings 
before the Disability Review Board. Pursuant to this re¬ 
quest, The Adjutant General, on November 6, 1945, fur- 
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nished petitioner with an official copy of the purported 
findings of the Disability Review Board but not a trans¬ 
cript of the proceedings. The alleged ‘‘findings” were 
so vague, ambiguous, incomplete, unsubstantial, inade¬ 
quate, and unsupported by the evidence adduced, as to 
constitute a deprivation of petitioner’s property and con¬ 
stitutional rights without due process of law. The alleged 
“findings” constituted mere conclusions and wholly faded 
to satisfy the mandates and requirements of the law with 
respect to decisions of administrative agencies. The said 
decision of the Disability Review Board was fatally de¬ 
fective and therefore wholly null, void and of no effect; 
and the hearing upon "which the said decision was based 
-was null and void. 

10. On June 7, 1946, petitioner applied for a review 
of the action that had been taken by the Secretary of 
War’s Disability Review Board as aforesaid and attached 
thereto new evidence, including an affidavit in the form of 
interrogatories of the physician "who had treated petitioner 
in 1932 and for several years thereafter wherein it was 
denied that petitioner had the aforesaid intervertebral disc 
injury in 1932 and subsequent thereto w-hen peti- 
12 tioner was under treatment of said physician. By 
letter dated July 13, 1946, from The Adjutant Gen¬ 
eral of the War Department petitioner was notified that 
his request for a rehearing -was denied. In denying peti¬ 
tioner’s request The Adjutant General indicated that the 
new evidence furnished by petitioner in his application 
for review would not have caused a different finding to be 
made if considered by the Army Retiring Board at the 
time petitioner’s case was originally heard. The condi¬ 
tion of petitioner in 1932 referred to in the aforesaid de¬ 
cision of the Army Retiring Board was diagnosed by pe¬ 
titioner’s physician in 1932 as *‘sciatica, right”, and bore 
no relation to or similarity with the condition caused by 
his injury in 1943. Such condition was disclosed to various 
medical officers of the United States Army as part of 


petitioner’s medical history on many and various occa¬ 
sions for the purpose of performing military service from 
the year 1934 to and including the month of October, 1940, 
when petitioner was ordered to extended active duty as 
stated in paragraph 3 herein, after careful examinations 
by said medical officers, and on all such occasions the 
petitioner was found to be physically qualified to fully 
perform all types of military service. The Army Retiring 
Board did not have the aforesaid medical records before 
it, nor the new evidence offered by petitioner in his ap¬ 
plication for rehearing, when petitioner’s case was heard 
by said Board on September 20, 1944, and the defendant, 
acting by and through The Adjutant General, was grossly 
arbitrary, capricious and speculative in assuming that such 
evidence would have made no difference to the Army Re¬ 
tiring Board and in denying petitioner’s request for a 
rehearing. Furthermore, the said letter of July 13, 1946, 
from The Adjutant General deprived the petitioner of his 
property rights without due process of law, because it was 
totally unaccompanied by any findings of fact, and was too 
vague, indefinite and inconclusive to advise the petitioner 
of the grounds upon which the Disability Review Board 
refused to rehear petitioner’s case. 

11. At some unknown time subsequent to the original 
final determination that petitioner’s spine injury was sus¬ 
tained in line of duty as indicated in paragraph 4 of 
13 this petition, and subsequent to January 1, 1944, 
when the aforesaid entry of “Line of Duty, Yes” 
was continued on post-operative medical records, as re¬ 
ferred to in foregoing paragraph 5 of this petition, and 
at a time after petitioner had been discharged from Walter I 
Reed Hospital and returned to active duty so that he had 
no knowledge of the following occurrence nor opportunity j 
to protect his interests, some unknown individual, in vio- 
ation and contravention of established military procedure 
and Army Regulations, and in fraudulent disregard of 
petitioner’s legal rights, crossed through the word “Yes” 
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following the words ‘ 1 Line of Duty” in the aforesaid re¬ 
port dated January 1, 1944, and substituted the words 
“No. E. P. T. A. D.” without dating and signing or ini¬ 
tialing the change as will appear from Exhibit B hereto 
annexed. Paragraph 153 (b) of Army Regulations 40-1025 
and paragraph 106 of War Department Technical Manual 
12-250 require entries in medical records to be signed by 
the responsible officer, and paragraph 127 of Army Regu¬ 
lations 40-1025 requires clinical records to be filled out 
in the same manner as the corresponding entries on in¬ 
dividual medical records. The alteration referred to was 
not dated, initialed or signed, was therefore completely 
null and void and of no effect, and petitioner has been 
unable to ascertain the identity of the person responsible 
for making the unauthorized and illegal alteration. The 
aforesaid medical record dated January 1, 1944, as ille¬ 
gally changed, was, the petitioner believes, the controlling 
medical record considered by the panel of officers consti¬ 
tuting the disposition board at Walter Reed General Hos¬ 
pital on August 25, 1944, as related in foregoing para¬ 
graph 6 hereof, and again by the officers constituting the 
Army Retiring Board at the hearing of petitioner’s case 
on September 20, 1944 as related in foregoing paragraph . 
7 hereof, and again by the officers constituting the Secre¬ 
tary of War’s Disability Review Board on October 4, 1945 
as related in foregoing paragraph 8 hereof. At none of 
the aforementioned hearings was petitioner aware of the 
discrepancy and error in the aforesaid medical record 
dated January 1,1944, and said record and other pertinent 
medical records were not furnished to the Army Retiring 
Board by The Adjutant General as required by paragraph 
3(a) of Army Regulations 605-250 but was deliber- 
14 ately withheld from said Army Retiring Board. The 
Army authorities had failed and refused to supply 
petitioner with copies of certain of his medical records, 
or to permit petitioner to examine them in preparation 
for the various hearings, despite frequent and continued 


efforts on the part of petitioner to procure copies of said 
records. When petitioner requested the Army authorities 
for a certified copy of the clinical record referred to in 
the foregoing paragraph 4 hereof, which contained a final 
entry of “Line of duty—Yes”, the said authorities in a 
deliberate effort to deprive him of his rights and to mis¬ 
lead him, sent him an alleged “abstract” of said clinical 
record from which had been deleted the material entry 
as to line of duty, and it was only after great effort that 
petitioner was able to procure an untampered photostatic 
copy of the original clinical record which disclosed the 
original and final entry as mentioned above. It was not 
until the month of January, 1946, after persistent efforts 
on the part of petitioner and long after the aforesaid hear¬ 
ings, that The Adjutant General furnished part of the 
needed records to petitioner, including a copy of the afore¬ 
said record dated January 1, 1944. The action of the 
Army authorities in thus refusing to furnish the data re¬ 
quested was deliberate, premeditated and purposely de¬ 
signed to greatly hinder the petitioner and prevent him 
from adequately preparing himself for the various hear¬ 
ings, and did so in fact hinder and prevent his adequate 
preparation; and their actions in so doing and in con¬ 
cealing from the petitioner the essential fact of the un¬ 
authorized and illegal change that had been made in his 
medical record was arbitrary and capricious, and in total 
disregard and derogation of the laws and regulations 
thereto pertaining and of the legal rights of petitioner. 
The petitioner believes and therefore avers that the Army 
Retiring Board and the Secretary of War’s Disability 
Review Board considered petitioner’s case in reliance on 
a totally erroneous, misleading and material misstatement 
in petitioner’s medical record, and in considering and pass¬ 
ing upon petitioner’s rights at the hearings of those boards 
the members thereof were without knowledge of the ma¬ 
terial discrepancy contained in the aforesaid medical rec¬ 
ord dated January 1, 1944, or of previous medical records 
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dating from 1934 to October 25, 1940, and this with- 
15 out fault on the part of petitioner. 

12. Petitioner has made demand upon the de¬ 
fendant to correct the official records in his case to con¬ 
form to the true and proper final entry that his aforesaid 
injury of October 23, 1943, was sustained in line of duty, 
and particularly called attention to the discrepancy exist¬ 
ing in the aforesaid medical record dated January 1,1944. 
Defendant, in a manner entirely arbitrary and capricious 
as herein set forth, has wrongfully failed and refused and 
still wrongfully fails and refuses to take the corrective 
action necessary and to observe and carry out the proce¬ 
dure provided by law, despite the fact that the regulations 
hereinbefore cited are clear and peremptory in their re¬ 
quirements for the lawful mode of amending official Army 
records and for the correction of material errors in such 
records by appropriate action. 

13. Petitioner is advised by counsel that he has ex¬ 
hausted all other remedies and believes that he is without 
other remedy, and states that unless the relief hereinafter 
prayed for is granted, he will suffer great and irreparable 
injury, and his wife, after his death, will be denied the 
pension to which she will rightfully be entitled. 

14. Petitioner is informed and believes and therefore 
avers that defendant grossly discriminated against him 
with respect to the adverse decisions of the various boards 
before whom petitioner successively appeared as herein¬ 
before set forth, and in the conduct of such hearings, as 
well as in the deliberate placing of obstacles in the way 
of petitioner to prevent him from obtaining the necessary 
evidence to successfully prosecute his case. Petitioner is 
further informed and believes and therefore avers that 
the defendant, in his administration of the Act of Congress 
of April 3, 1939 (53 Stat. 357), as amended, and of the 
Army Regulations and War Department Technical Manual 
12-245 published to implement the said Act, has adopted 
and practised a fixed policy of gross discrimination against 
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officers in the civilian components of the Army, of which 
component the petitioner is a member, thereby nullifying 
and defeating the intent of the said Act which was to 
provide equality of action between the cases of offi- 
16 cers of the Regular Army and officers of the civilian 
components of the Army. Such discriminatory ac¬ 
tion on the part of defendant constitutes a flagrant viola¬ 
tion of the Act of Congress and of the regulations pub¬ 
lished pursuant thereto, and has denied this petitioner and 
many other rightful claimants (not members of the Regular 
Army) the benefits which the Congress provided for them. 

15. Petitioner is further informed and believes and 
therefore avers that defendant, by and through his sub¬ 
ordinate, The Surgeon General of the Army, is flagrantly 
violating the said Act of Congress by permitting the Sur¬ 
geon General of the Army to exercise complete and final 
dominion and control over the proceedings and decisions 
of the Army Retiring Boards, and the Disability Review 
Board of the Secretary of War, in complete contravention 
of the Acts creating said agencies. It is believed and 
averred by petitioner that the one-man rule imposed upon 
the retirement proceedings before the Army Retiring Board 
and the Disability Review Board by The Surgeon General 
and his representatives caused the adverse rulings in his 
case in each instance, and that such one-man rule is con¬ 
trary to law and wrongfully countenanced and permitted 
by defendant. 

• • • • 

37 (Filed April 1, 1948) 

Supplemental Complaint 

Your petitioner, GEORGE C. UPDEGRAFF, comes now 
and respectfully represents to the Court as follows: 

1. The complaint in this proceeding was filed in this 
Honorable Court on November 19, 1946. Thereafter, De¬ 
fendant filed a motion requesting an indefinite postpone¬ 
ment of the time for filing an answer pending a further 
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review of the case, stating that he had ‘ 1 reached the con¬ 
clusion that the plaintiff’s claim • • • should be imme¬ 
diately reconsidered with the view of allowing the same 
if found to be entitled thereto”. Thereafter, on June 10, 
1947, this proceeding was placed in inactive status upon 
filing of stipulation by counsel for petitioner and for de¬ 
fendant. It was agreed in said stipulation by counsel for 
both parties that petitioner could at any time file a motion 
requesting that this action be placed in an active status 
and that a date certain be set for the filing of an answer 
herein. 

2. No answer has been filed by the defendant. 

3. Since the aforesaid stipulation was filed, Petitioner, 
pursuant to an invitation of the Secretary of War con¬ 
tained in a letter to him from the Adjutant General, 

38 War Department, dated June 13, 1947, presented 
himself at Walter Eeed General Hospital in the 
District of Columbia on June 23, 1947, for the purpose of 
appearing before an Army Retiring Board and having the 
inequities and injustices hereto complained of corrected. 
From the last mentioned date to and during the month of 
October, 1947, petitioner was physically examined by sev¬ 
eral physicians, surgeons and nurses at said Hospital, 
although he had notified the Secretary of War in writing 
that he was of the opinion that such examinations were 
not proper. See Exhibit 4 attached to the aforesaid stipu¬ 
lation filed June 10,1947. 

4. Petitioner has at all times since the Action of the 
Army Retiring Board on September 20, 1944, referred to 
in Paragraph 7 of the original complaint, contended, and 
still contends, that 

(a) his permanent incapacity to physically perform 
military service has been irrevocably established by prior 
determination of an Army Retiring Board and of the de¬ 
fendant; 

(b) such determinations are not lawfully subject to 
redetermination in this proceeding; and 


(c) the only question involved is the unlawful, dis¬ 
criminatory and arbitrary action of the defendant in de¬ 
termining whether petitioner’s permanent incapacity to 
physically perform military service as found by said prior 
Army Retiring Board was sustained in the line of duty 
under applicable statutes and regulations. 

5. On January 5, 1948, petitioner appeared before a 
new Army Retiring Board at Walter Reed General Hos¬ 
pital in the District of Columbia. The evidence adduced 
and undisputed at the hearing before said Board was to 
the effect that petitioner’s injury and physical disability 
as aforesaid had been sustained in the line of duty. Peti¬ 
tioner and his counsel objected to the aforesaid Army 
Retiring Board considering any question other than 
whether petitioner had or had not sustained the disabil¬ 
ity found by the prior Retiring Board in the line of 
duty. 

39 6. The Army Retiring Board aforesaid by find¬ 

ings announced on January 28, 1948, held only that 
petitioner “is NOT permanently incapacitated for active 
service ’\ No finding was made by said Board as to 
whether petitioner’s incapacitation or disability was or 
was not sustained “in line of duty” which was the only 
question properly presented. The Adjutant General of 
lie War Department, by order of the Secretary of War, 
had previously informed petitioner by letter dated October 
24,1944, that “You are considered by the War Department j 
to be permanently physically incapacitated for any type 
of active military service”. Also by letter dated March 
24, 1945, The Adjutant General of the War Department, 
by order of the Secrtary of War, notified petitioner that: | 
“By direction of the President you have been transferred, 
effective this date, to the Inactive Reserve by reason of 
physical disqualification”. | 

7. The President of the aforesaid Army Retiring Board | 
(Colonel Lindsay McD. Silvester, 03148) by his conduct, | 
demeanor, and questions of witnesses, manifested a hostile 


14 A 


attitude toward petitioner and his counsel during the Army 
retiring board proceedings and in conferences. 

8. Petitioner believes that the discriminations against 
him, and the arbitrary and capricious manner in which 
his legal rights have been dealt with by the defendant and 
his agents and subordinates, continue and exist in greater 
degree in detriment to petitioner and in violation of his 
rights than when the original complaint was filed in this 
proceeding. 

9. Petitioner further alleges that defendant has notified 
the Veterans Administration of the United States that pe¬ 
titioner’s physical disabiliy was not incurred in the line 
of duty and has thereby violated and jeopardized the legal 
rights of petitioner. 

WHEREFORE, the premises considered, the petitioner 
prays: that the prayers for relief of petitioner heretofore 
set forth in the original petition be deleted entirely, and 
that the following prayers for relief be granted: 

40 1. That the defendant be directed to rescind any 

action taken heretofore whereby the Veterans Ad¬ 
ministration of the United States has been informed that 
the War Department or the Department of Defense has 
determined that petitioner’s injury and disability which 
are the subject of this complaint were not sustained in 
the line of duty. 

2. That the defendant be directed to restore in all rec¬ 
ords of the former War Department and the present De¬ 
partment of National Defense the original and truthful 
entry and determination to the effect that petitioner’s in¬ 
jury and disability, as aforesaid, were sustained in the 
line of duty. 

3. That the defendant be required to expunge from all 
records of the former War Department and the present 
Department of National Defense any and all entries there¬ 
in or thereupon which may state or indicate that peti¬ 
tioner’s injury and disability, as aforesaid, were not sus¬ 
tained in the line of duty. 
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4. That the defendant be directed to confirm and per¬ 
petuate in accordance with law, prior determinations that 
petitioner was, when retired from active military service 
effective November 28, 1944, physically incapacitated to 
perform any type of military service. 

5. That the defendant be directed to expunge and dis¬ 
regard the arbitrary, discriminatory and unlawful finding 
by the Army Retiring Board under date of January 28, 
1948. 

6. That the defendant be directed to expunge and dis¬ 
regard the prior approval by the Adjutant General for 
the Secretary of War of the findings of the Secretary of 
War’s Disability Review Board, said approval being set 
forth in a letter of October 12, 1945, and having been in 
violation of the provisions of Section 302, Public Law 346, 
78th Congress, which required the Secretary of War to 
transmit to the President of the United States the de¬ 
terminations of the Secretary of War’s Disability Review 
Board for the President’s “approval or disapproval and 
orders” in the case; and that the defendant be ordered 
to comply with the strict provisions of said Public Law 
346 and transmit the file in this matter and the findings 
of the said Disability Review Board to the President for 

his approval or disapproval and orders in the case. 

41 7. And for such other and further relief as to 
this Honorable Court seems lawful, proper and just. 

• • • • 

42 Filed Aug. 5, 1948 

Defendant’s Answer to Plaintiff’s Original and 
Supplemental Complaints 

Now comes the defendant by George Morris Fay, United 
States Attorney for the District of Columbia and D. Vance 
Swann, and William C. Brewer, Attorneys, Department 
of Justice, and for answer to the plaintiff’s original and 
supplemental complaints herein states: 
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Answer to the Original Complaint 

1 First Defense 

The complaint fails to state a claim against the de¬ 
fendant, or the United States Government, npon which 
relief can be granted. 

< Second Defense 

The court is without jurisdiction to hear and determine 
this action. 

. Third Defense 

Judicial review of the action complained of is precluded 
by statute. 

Fourth Defense 

This action in the nature of mandamus will not lie 
against the defendant, who acted in his official capacity 
1 and within the scope of his authority as an agent of the 
United States Government in the proper exercise of the 

discretion committed to him by statute. 

*• 

Fifth Defense 

This action is essentially against the United States Gov¬ 
ernment, which will have to pay the retirement pay from 
the Treasury of the United States if the plaintiff recovers, 
and mandamus will not lie against the United States. 

43 Sixth Defense 

This action in the nature of mandamus will not 
lie to compel the defendant, Kenneth C. Royall, Secretary 
of the Army, to reconsider or change the decision already 
made by him on the plaintiff’s claim for retirement bene¬ 
fits. 
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Seventh Defense 

The action should be dismissed as there is no statutory 
authority upon which an action of this nature can be based. 

Eighth Defense 

The court is without jurisdiction because the Congress 
has not authorized judicial review of decisions made by 
the President, the Secretary of the Army, the Army Dis¬ 
charge Review Boards, Army Retirement Boards, Dis¬ 
ability Review Boards, and other military boards, com¬ 
missions, or tribunals. 

Ninth Defense 

The plaintiff is not entitled to mandatory relief because 
he has not exhausted his administrative remedies for the 
relief claimed. 

Tenth Defense 

For further answer to the plaintiff’s original complaint 
herein, the defendant denies each and every allegation 
contained in the complaint and denies that the plaintiff is 
entitled to the relief requested. 

Defendant’s Answer to Plaintiff’s Supplemental 

Complaint 

I 

For answer to the supplemental complaint of the plain¬ 
tiff herein, the defendant hereby adopts by reference all 
the defenses, from 1 to 10 inclusive, raised in the answer 
to the original complaint and states that for these rea¬ 
sons both the original and the supplemental complaints 
filed herein should be dismissed. 
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II 

For further answer to the plaintiff’s supplemental com¬ 
plaint, the defendant admits the allegations contained 
in paragraphs 1, 2, and 3 of the supplemental com¬ 
plaint. 

44 m 

The defendant denies the allegations contained in 
paragraphs 4 and 5 of the supplemental complaint. 

IV 

The defendant denies the allegations contained in para¬ 
graph 6 of the supplemental complaint, except to admit 
that the plaintiff’s claim for retirement benefits was de¬ 
nied by the Army Retiring Board on January 28, 1948, 
and that this decision was approved by the Army Per¬ 
sonnel Board on April 2, 1948, and the plaintiff has made 
no request for further administrative review of his case. 

VI 

The defendant denies the allegations contained in para¬ 
graphs 7, 8, and 9 of the supplemental complaint. 

VII 

For further answer, the defendant denies each and 
every allegation contained in the plaintiff’s supplemental 
complaint not herein specifically admitted, and denies that 
the plaintiff is entitled to retirment pay or to any of the 
relief claimed in the supplemental complaint. 

WHEREFORE, having fully answered both the origi¬ 
nal and supplemental complaints of the plaintiff herein, 
the defendant prays that this action be dismissed and that 
the court award the defendant his costs and such further 
relief as may seem just and proper. 

• * • • 


19 A 


61 Filed Jan. 11, 1950 

Order 

This canse coming on to be heard before the court on 
the jurisdictional defenses raised by the defendant in his 
Answer after hearing argument of counsel for both sides, 
and the court being fully advised in the premises. 

IT IS ORDERED, ADJUDGED AND DECREED that 
this case be, and the same is hereby dismissed for lack 
of jurisdiction at the cost of the plaintiff. 

Dated this, the 11th day of January, 1950. 

/s/ F. Dickinson Letts 

Judge 
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QUESTIONS PRESENTED 


Since appellant’s brief was filed prior to the adoption of the 
amendment to Rule 17 of this court, it does not contain a state¬ 
ment of questions presented. In the opinion of appellee, the 
questions are: 

1. Whether judicial relief is available for the correction of 
a military record prior to the exhaustion of the administrative 
procedure prescribed by Section 207 of the Legislative Re¬ 
organization Act of 1946,60 Stat. 837,5 U. S. C. 191a. 

2. Whether the proceedings and decisions of Army Retiring 
Boards and Disability Review Boards are subject to judicial 
review. 

3. Whether the Secretary of War may lawfully approve or 
disapprove the proceedings and decisions of Army Retiring 
Boards and Disability Review Boards in the name of the 
President of the United States without transmitting such pro¬ 
ceedings and decisions to the President. 
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COUNTERSTATEMENT 07 THE CASE 

Appellant is a Reserve officer of the Army of the United 
States who was separated from active service without retire¬ 
ment pay benefits after determinations by an Army Retiring 
Board and a Disability Review Board, which were approved 
by the Secretary of War, that appellant's permanent physical 
incapacity was not incurred in line of duty. Subsequently, 
appellant appeared before a new Army Retiring Board in a 
de novo proceeding and was found not to be permanently in¬ 
capacitated for active service. In this proceeding, appellant 
seeks to set aside the actions taken by the Boards and the Sec¬ 
retary of War as arbitrary, capricious, and contrary to law. 

The facts are as follows: Appellant, a Reserve officer of the 
Army of the United States, entered on active duty with the 
Army Air Corps on October 25, 1940 (R. 2). At that time, 
he was found by Army doctors to be physically qualified for 
full duty (R. 3). On October 25, 1943, while on active duty, 
appellant was admitted to the station hospital at Seymour 
Johnson Field, North Carolina for treatment. The Medical 
Report Card of the hospital states that appellant suffered from 

(l) 
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a “Herniated nucleus pulposis, 3 and 4th lumbar vertebrae, 

1 cause undetermined” sustained in line of duty (Ex. A, R. 10-1). 
i On November 2,1943, appellant was admitted to Walter Reed 
General Hospital, Washington, D. C., for further treatment. 

! The Medical Report Card of that hospital reveals a diagnosis 
of “Intervertebral disc, Herniation of Nucleous Pulposis, L 5, 
right, severe, cause undetermined” (Ex. B, R. 10-2). After 
the words “Line of duty,” there appears the entry “Yes” (with 
a line drawn across it) followed by “No. E. P. T. A. D.” (Ex. 
B, R. 10-2)* It is not known who changed the entry “Yes” 
to “No. E. P. T. A. D.”, nor when the change was made (Tr. 
48, 49, 55). 

On November 9,1943, appellant underwent a surgical opera- 
i tion at Walter Reed General Hospital (Ex. B, R. 10-2). On 
December 29, 1943, appellant appeared for examination be¬ 
fore a Board of Medical Officers (Disposition Board) at the 
hospital. The Board found that his disability had existed 
prior to entrance on active duty * and that he was fit for tem¬ 
porary limited service only (R. 3). 

Following his return to limited military duty, appellant, 
in June 1944, requested that he be relieved from active service 
(R. 4). His request was approved, and on August 25, 1944, 
appellant appeared before another Board of Medical Officers 
at Walter Reed General Hospital (R. 4). The Board found 
! that his disability had existed prior to entrance on active duty 
and recommended that he be brought before an Army Retiring 
Board (R. 4). 

On September 20, 1944, appellant, pursuant to orders, ap¬ 
peared before an Army Retiring Board. After a hearing, the 
Retiring Board ruled that appellant was permanently physi¬ 
cally incapacitated for active service but that said incapacity 
is not the result of an incident of service (R. 4^5). On Octo- 

1 The term “E. P. T. A. D.” means “existed prior to active doty.” 

*The complaint alleges that following the hearing, “the aforesaid entry 
of ‘Line of Duty, Yes’ was continued and carried on post-operative medical 
records at Walter Reed General Hospital.” (R. 3.) Presumably, appel¬ 
lant has reference to the entry on the Medical Report Card; the proceedings 
I of the Disposition Board show that the Board made a finding of “line of 
doty: No, existed prior to entrance on active doty.” (And see Interroga¬ 
tory No. 10, Tr. 48, 54.) 
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ber 24, 1944, appellant was notified by the Adjutant General 
that the findings of the Army Retiring Board had been ap¬ 
proved and that he was not entitled to retirement pay benefits 
(R. 5). Thereafter, appellant was relieved from further active 
duty, and he reverted to inactive status on November 28, 
1944 (R. 5). 

In July 1945, appellant filed an application for review of 
the Retiring Board's decision by the Disability Review Board. 
In accordance with his request, a hearing was held by the Dis¬ 
ability Review Board on October 4,1945 (R. 5). The exhibits 
presented to the Review Board comprised the following: 8 

Tab A—Proceedings of S/W Disability Review Board, 4 
October 1945, in the case of Lieutenant Col¬ 
onel George C. Updegraff, Case #627. 

A-l—Application for review of case. 

A-2—Letter of notification. 

A-3—Examiner's Report. 

Exhibit "1”—Copy of letter signed by Barney M. Giles, 
Lieutenant General, U. S. Army, ad¬ 
dressed to Lieutenant Colonel George C. 
Updegraff, dated 10 December 1944. 

Tab B—Army Retiring Board Proceedings. 

B-l—Proceedings, Army Retiring Board, 20 Septem¬ 
ber 1944. 

B-2—Remarks of The Surgeon General, 16 October 
1944. 

Tab C—Clinical Records. 

Sta Hosp, Seymour Johnson Fid, N. C. 

Walter Reed General Hospital (2). 

Miscellaneous Medical Records, General Dis¬ 
pensary, The Pentagon. 

C—1—Medical cards (3). 

C-2—Report of Physical Examination for National 
Service Life Insurance. 

• The above listing does not appear in the record before this Court How¬ 
ever, the list was set forth in “defendant’s reply to plaintiff’s memorandum,” 
filed in the court below on June 14,1940. 
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C-3—X-ray Films (6). 

War Department Records Branch. 

Tab D—AG 201 File. 

D-l—Enlisted Records. 

D-2—AG Form No. 66-2. 

D-3—Negative Replies. 

On October 12, 1945, appellant was notified by the Adjutant 
General that the proceedings of the Army Retiring Board had 
been approved “by direction of the President” (R. 5). In 
fact, the proceedings of the Review Board and the Retiring 
Board had not been transmitted to the President (TV. 51, 55). 
On June 7, 1946, appellant applied for a rehearing (R. 6). 
This request was denied on July 13, 1946 (R. 6). 

This proceeding “in the Nature of a Petition for Writ of 
i Mandamus and for Injunctive Relief” was instituted against 
the Secretary of War on November 19,1946 (R. 2). Appellant 
i prayed inter alia that the action of the Retiring Board, Review 
! Board, and Secretary of War be set aside, that the court direct 
the reopening of appellant’s case before a Retiring Board, and 
that the entry “Line of Duty * * * No. E. P. T. A. D.” 
on the Medical Report Card of November 2, 1943, of Walter 
Reed General Hospital be removed and that said entry be 
restored to its original contents (Tr. 16). 

On February 11, 1947, the court below granted appellee’s 
I motion, consented to by appellant, that the time for filing an 
answer or other responsive pleading be extended until such 
time as the War Department has completed a review of appel¬ 
lant’s claim for retirement benefits (Tr. 20, 21). By stipula¬ 
tion filed on June 10, 1947, the time for filing an answer was 
extended indefinitely (Tr. 22). The stipulation shows that 
appellee offered appellant an opportunity to appear before a 
new Retiring Board in an entirely new proceeding and to 
submit to further medical examination for such purpose, and 
that appellant accepted without prejudice to his right “at 
any time hereafter [to] file a motion for an order setting a 
day certain for the filing of an answer or other pleading by 
defendant” (Tr. 23). 

Thereafter, appellant presented himself at Walter Reed 
General Hospital for physical examination, and on January 5, 


5 


1948, appellant appeared before a new Retiring Board at the 
hospital (R. 12, 13). On January 28, 1948, appellant was 
informed of the Board’s finding that he is not permanently 
incapacitated for active service (R. 13). No finding was made 
as to line of duty (R. 13). 

Contending that the new Board had no authority to re¬ 
determine his capacity to perform military service (R. 12) , 4 

4 The exhibits attached to the stipulation reveal the nature of the agree¬ 
ment reached between the parties (Tr. 24-36). On March 21, 1947, the 
Department of Justice was advised by the War Department that (Tr. 24): 

“* * * It is the view of the War Department that in the absence of 
new, pertinent or material evidence which would warrant a reversal of the 
previous decision of the Secretary of War’s Disability Review Board, no 
administrative determination favorable to this officer’s claim can be made. 
It has been determined, however, that the plaintiff may be offered an oppor¬ 
tunity to appear before a new Army Retiring Board, if he so desires, for 
further consideration of his entitlement to retirement pay benefits. • * ** 

The stipulation recites that (Tr. 23): 

“Thereafter The Adjutant General advised the plaintiff that although he 
believed it impossible to administratively correct the prior decision, the 
plaintiff would nevertheless be afforded an opportunity to appear before 
a new Retiring Board in an entirely new proceeding.” 

On April 15,1947, appellant, by his counsel, wrote to appellee requesting 
certain assurances as to the conditions of appellant’s appearance before a 
new Retiring Board. The letter states (Tr. 31): 

“• * * Colonel Updegraff must not only be assured that the new Re¬ 
tiring Board has the power to rectify the previous conclusions, but must 
also be assured that he will be afforded a prompt hearing without under¬ 
going prolonged or unnecessary hospitalization, and that the Secretary of 
War will make available all records bearing upon the injury of October, 
1943, and having to do with physical examinations undergone by my client 
at various periods of time. In view of the past circumstances of this case. 
Colonel Updegraff must also be assured that there will be no discrimination 
against him in the further consideration of this case by reason of his being 
a member of the civilian component of the Army. • • * 

On April 25,1947, The Adjutant General advised appellant’s counsel that 
(Tr. 32-33): 

“* • * In the event Lieutenant Colonel Updegraff elects to appear be¬ 
fore a new Army retiring board it will be necessary for him to submit to 
certain studies and examinations at the hospital • * *. However, the 
War Department will insure as far as possible that no unnecessary delay 
occurs in the processing of the officer during this period. 

“The new Army retiring board will be appointed and constituted in accord¬ 
ance with the provisions of Army Regulation 605-250, 28 March 1944, as 
changed. All such hoards are required to reach findings hosed on the facts 
as established, and independent of any findings or decisions made by previous 
hoards in each case . The hoard trill determine the permanency of any 
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appellant withdrew his case from further administrative con¬ 
sideration and filed a supplemental complaint on April 1, 1948 
(R.11). Appellant prayed that his prayers for relief set forth 

existing disability on the basis of the officer's physical condition at the 
time of his appearance before the board If it is established that a per¬ 
manent disability does exist, the deterpnination as to whether or not it is 
incident to commissioned service must be arrived at after consideration of 
aU the facts available, including those contained in the medical records of 
the officer. [Emphasis added.] 

“It is the normal procedure for this office to furnish, for the use of the 
board, all records pertinent to the case which may be on file in the War 
Department record agencies. The appropriate hospital commander will be 
directed to procure such other clinical records as may be on file at any 
other Army hospital * * *. 

“With respect to the officer’s complaint concerning the changing of 
certain line of duty findings in his records, the War Department will, to 
assure Lieutenant Colonel Updegraff of a fair and impartial hearing, in¬ 
struct the president of the appropriate Army retiring board that the line 
of duty finding of any permanent disability found to be existing will be 
arrived at without regard for any previously recorded line of duty finding 
now in the records. • • • 

“As to the inference that discrimination exists or has existed in the 
treatment of reserve component officers as against officers of the Regular 
Army in the matter of disability retirement, may I assure you that the 
War Department tolerates no such practices and has repeatedly investigated 
allegations of this nature in the past without unearthing any evidence or 
indications that such discrimination occurred. * * *” 

On May 10, 1947, appellant requested that he be authorized to enter an 
Army General Hospital in the District of Columbia in a civilian status for 
the purpose of appearing before an Army Retiring Board. In a letter of 
that date to appellee, appellant stated (Tr. 34-35): 

“* * • In appearing before a new Army Retiring Board it will be 
my understanding that: 

“(1) The new Army Retiring Board has the power to act in the matter 
of my right to retirement * * • without regard to previous action 
taken by an Army Retiring Board and the Secretary of War's Disability 
Review Board. 

“(2) If the new Army Retiring Board finds that I suffered disability in 
line of duty from injury while in the active military service * * *, and 
such finding s are duly approved, my right will have been established • * *. 

44 (3) The new Army Retiring Board will determine its findings independent 
of any findings or decisions made by the previous Army Retiring Board or 
of Disposition Boards. 

“(4) All applicable military records in my case will be made available 
to the new Army Retiring Board, including the following: * • • 

“(5) My attorney, • • *, and I shall have reasonable opportunity to 
examine the records referred to in par. (4), above, prior to the Army Retir¬ 
ing Board proceedings. 

“(6) I shall be kept at the hospital only so long as required • • •. 
While it is my view, and that of my attorney, that such examination is 
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in the original petition be deleted and that the following 
prayers for relief be granted (R. 14-15): 

1. That the defendant be directed to rescind any 
action taken heretofore whereby the Veterans’ Admin¬ 
istration of the United States has been informed that 
the War Department or the Department of Defense has 
determined that petitioner’s injury and disability which 
are the subject of this complaint were not sustained in 
the line of duty. 

2. That the defendant be directed to restore in all 
records of the former War Department and the present 
Department of National Defense the original and 
truthful entry and determination to the effect that peti¬ 
tioner’s injury and disability, as aforesaid, were sus¬ 
tained in the line of duty. 

3. That the defendant be required to expunge from 
all records of the former War Department and the pres¬ 
ent Department of National Defense any and all entries 
therein or thereupon which may state or indicate that 
petitioner’s injury and disability, as aforesaid, were not 
sustained in the line of duty. 

4. That the defendant be directed to confirm and 
perpetuate in accordance with law, prior determinations 
that petitioner was, when retired from active military 
service effective November 28, 1944, physically inca¬ 
pacitated to perform any type of military service. 

5. That the defendant be directed to expunge and 
disregard the arbitrary, discriminatory and unlawful 
finding by the Army Retiring Board under date of Janu¬ 
ary 28,1948. 

6. That the defendant be directed to expunge and 
disregard the prior approval by the Adjutant General 
for the Secretary of War of the findings of the Secretary 
of War’s Disability Review Board, said approval being 
set forth in a letter of October 12,1945, and having been 
in violation of the provisions of Section 302, Public Law 

not relevant because my right to retirement benefits relates bach to the in¬ 
jury incurred in military service, I have no objection to further physical 
examinations by Army medical officers. * • • [Emphasis added.] 
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346,78th Congress, which required the Secretary of War 
to transmit to the President of the United States the 
determinations of the Secretary of War’s Disability Re¬ 
view Board for the President’s “approval or disapproval 
and orders” in the case; and that the defendant be 
ordered to comply with the strict provisions of said 
Public Law 346 and transmit the file in this matter and 
the findings of the said Disability Review Board to the 
President for his approval or disapproval and orders in 
the case. 

7. And for such other and further relief as to this 
Honorable Court seems lawful, proper and just. 

On August 5, 1948, appellee filed his answer to the original 
and supplemental complaints, stating inter alia that the com¬ 
plaint fails to state a claim upon which relief can be granted, 
that the court is without jurisdiction, that this action in the 
nature of mandamus will not lie against appellee, and that 
appellant has not exhausted his administrative remedies (R. 
16-17). For further answer, appellee denied each and every 
allegation of the original complaint and most of the allega¬ 
tions of the supplemental complaint (R. 17-18). 

The cause was then heard before the court below on the 
jurisdictional defenses raised by appellee, and on January 11, 
1950, the cause was dismissed for lack of jurisdiction (R. 19). 

STATUTES INVOLVED 

R. S. 1250,10 U. S. C. 965, Section 302 of the Servicemen’s 
Readjustment Act of June 22, 1944, 58 Stat. 287, 38 U. S. C. 
693i, Sec. 207 of the Legislative Reorganization Act of 1946, 
60 Stat. 837, 5 U. S. C. 191a, and War Department Memo¬ 
randa 400-20-1, 400-20-2, dated January 2, 1947, and April 
17, 1947, respectively, are set out in the Appendix, infra, pp. 
31-40. 

SUMMARY OF ARGUMENT 

I 

A. Appellant seeks herein to have an alleged illegally 
changed entry on an Army record corrected by the court. How¬ 
ever, appellant has not availed himself of the administrative 


9 


remedy afforded him for the correction of errors in military 
records. Accordingly, resort to the courts at this time is pre¬ 
mature. E. g. Myers v. Bethlehem Shipbuilding Corp., 303 
U. S. 41, 50-51. 

B. In addition to his prayer that appellee be directed to 
correct the aforesaid illegally changed military record, appel¬ 
lant apparently asks the court to review the findings and deci¬ 
sions of the Army Retirement Board and Disability Review 
Board. There are three cogent reasons, however, why this 
relief cannot be granted: (1) It is well established that the 
civil courts exercise no supervisory or correcting power over 
the proceedings of military boards; (2) Appellant seeks relief 
in the nature of a writ of mandamus, but it is a familiar prin¬ 
ciple that decisions of administrative officers involving the 
exercise of discretion will not be set aside by process in the 
nature of mandamus unless plainly erroneous; (3) Finally, 
appellant, in requesting judicial review, requests, in effect, a | 
declaration that he is entitled to a pension. But such an 
action is a suit against the United States over which the Dis¬ 
trict Court has no jurisdiction. 28 U. S. C. 1346 (d) (1). 

II 

Section 302 of the Servicemen's Readjustment Act of 1944 
provides that the proceedings and decisions of Disability Re¬ 
view Boards shall be transmitted to the Secretary of War and 
shall be laid by him before the President for his approval or 
disapproval and orders in the case. Section 302 is a reenact¬ 
ment of the language of R. S. 1250, which, in turn, is a reen- | 
actment of the Act of August 3,1861,12 Stat. 289-290. Since 
the legislative history of Section 302 is silent as to the inten- [ 
tion of Congress, we deem it appropriate in construing that 
Section to look to the general principles of law governing 
Presidential delegation, the administrative practice, and dec¬ 
larations of intention by Congress. 

A. Examination of the cases reveals that, where a statute 
imposes an administrative duty upon the President, action 
taken by the head of a Department is, in contemplation of 
law, the act of the President despite the fact that the statute 
imposing the duty makes no provision for delegation. It is 
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clear in the present case that the duty imposed upon the 
President by Section 302 is an administrative duty, and that 
the act of the Secretary of War herein challenged is presump¬ 
tively the act of the President. 

B. Examination of the records of the Department of the 
' Army discloses that it has been the consistent practice of the 
i Department since 1861 for the Secretary of War to review the 
1 proceedings of Army Retiring Boards in the name of the Presi¬ 
dent without transmitting those proceedings to the President. 
It is a familiar principle of statutory construction that such 
a consistent administrative practice is entitled to great weight 
and is not to be overturned unless clearly wrong. 

C. Congressional enactments subsequent to Section 302 evi¬ 
dences a legislative sanction of the administrative practice fol¬ 
lowed by the Department of the Army. The Act of July 25, 

_ 1949, 63 Stat. 478, and the Career Compensation Act of 1949, 

1 63 Stat. 825, further demonstrate that the duty vested in the 
President by Section 302 of the Servicemen’s Readjustment 
1 Act of 1944 is an administrative duty and thus capable of per¬ 
formance by the Secretary of War. 

ABGTOEENT 

Introductory statement 

It is difficult from a reading of appellant’s complaint and 
brief to determine the precise nature of his contentions. Bas- 
1 ically, appellant appears to assert that the line of duty entry 
on the Medical Report Card of Walter Reed General Hospi¬ 
tal, dated November 2, 1943, was illegally changed, and that 
R. S. 1250,10 U. S. C. 965, and Section 302 of the Servicemen’s 
Readjustment Act of 1944, 58 Stat. 287, 38 U. S. C. 693i, 
require the determinations of Retiring Boards and Review 
' Boards to be laid before the President for his action in the 
case. 

As to the first point, appellant prays that appellee be directed 
to restore the entry to its original contents of “Line of duty— 
1 Yes” R. 14). As we show below, p. 13, resort to the 
courts for such relief is premature because appellant has failed 
to exhaust his administrative remedy. It would seem, how¬ 
ever, that appellant seeks more than merely to have the al- 
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leged illegally changed entry corrected. Thus, appellant urges 
that the original entry on the Medical Report Card is, in 
accordance with pertinent Army Regulations, the “final and 
true” determination of line of duty and that the Boards can¬ 
not lawfully disregard this “final determination” (Br. for 
Appellant, 17, 18, 23); that the Boards’ finding is erroneous 
allegedly because “the record bearing such illegal change was 
the controlling record which obviously was the basis of the 
present controversy” 5 (Br. for Appellant 18, R. 8). Accord¬ 
ingly, appellant prays that appellee be required to expunge 
from all records any and all entries which may state that ap¬ 
pellant’s disability was not sustained in line of duty (R. 14). 

We show below, pp. 13-16, that this contention is entirely 
lacking in substance, and that judicial review is not available. 
We wish to point out here, however, that this contention is 
incompatible with appellant’s argument that the determina¬ 
tions of the Boards must be approved or disapproved by the 
President. If Presidential review is required by statute, then 
it is quite clear that the decisions of the Boards are not suscep¬ 
tible of judicial review. Cf. C. & S. Air Lines v. Waterman 
Corp., 333 U. S. 103, 113-114; Chambers v. Robertson, 183 F. 
2d 144,147,-App. D. C.-. 

As to appellant’s second point, that the determinations of 
the Boards must be laid before the President for his action in 
the case, appellant’s prayers for relief are inconsistent. 
Although praying that the finding of the Review Board of 
October 12, 1945, be transmitted to the President, appellant 
also prays that appellee be directed to expunge the findings of 
the second Retiring Board of January 28, 1948, that appellant 
is not incapacitated for active service (R. 15). Obviously, if 
appellant correctly interprets the pertinent statutes, both find¬ 
ings must be transmitted to the President. Under the prin¬ 
ciples reiterated in C. & S. Air Lines v. Waterman Corp., supra, 
the court cannot grant the relief appellant requests as to the 
second Retiring Board. It should also be noted that, although 
appellant asserts in the complaint that the second Retiring 
Board could not lawfully redetermine his capacity for active 


‘But see supra , pp. 3-4. 
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service (R. 12), the brief offers no argument nor collects any 
authorities in support of that conclusion.* 

Further, although as we show below, pp. 17-29, there has 
been a valid delegation by the President to the Secretary of 
War, it may not be necessary to reach that question, or any 
other question, in the present posture of the case. As set 
forth above, pp. 4—5, appellant, after filing his complaint be¬ 
low, was afforded the opportunity of a de novo administrative 
consideration of his claim. Appellant accepted, and appeared 
before a new Retiring Board. After being informed that the 
new Retiring Board had found him not to be disabled for active 
service, appellant withdrew his claim from further adminis¬ 
trative consideration and proceeded with the instant litiga¬ 
tion. Since appellant could have appealed that finding, and 
his contention that the Retiring Board had no authority to 
make that finding, to the Disability Review Board, it is plain 
that he has not exhausted his administrative remedies. Ac¬ 
cordingly, resort to the equity powers of the courts is pre¬ 
mature. 7 However, we do not urge that the court so hold. 
Xn view of the fact that a decision on the issues presented by 
appellant has been delayed, although not at the design of 
appellee, and in view of the fact that the question of Presi¬ 
dential approval is also pending before this Court in Almour 
v. Pace, No. 10,295, we would prefer to have the court decide- 
the case on the merits. We think it our duty to the court,, 
however, to call this point to the court's attention for such 
action as the court t hink s appropriate in the- circumstances. 

* See note 4, supra, pp. 5-7. 

T The stipulation filed below on June 10, 1947 (note 4, supra, pp. 5 - 7 > 
saves appellant’s rights insofar as it provides that “plaintiff may at any 
time hereafter file a motion for an order setting a day certain for the filing 
of an answer or other pleading by defendant” (Tr. 22.) Had appellant 
withdrawn his claim prior to the finding of the new Retiring Board, this 
provision would, of course, be fully controlling. Since appellant did not 
do so, it does not in our view, prevent appellee from raising the question of 
whether the fa mil ia r principle of exhaustion of administrative remedies 
is here applicable. 
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The findings of Army retiring boards and disability review 
boards are not subject to judicial review 

A. Appellant Has Not Exhausted His Administrative Reme¬ 
dies to Obtain Correction of His Military Records. —It is well- 
settled law that there must be an exhaustion of administrative 
remedies before recourse may be had to the courts. Myers 
v. Bethlehem Shipbuilding Corp. t 303 U. S. 41, 50-51; Macau- 
ley v. Waterman S. S. Corp., 327 U. S. 540, 543, 545; Federal 
Power Commission v. Arkansas Power Co., 330 U. S. 802; 
Federal Power Commission v. Edison Co., 304 U. S. 375; S. E. C. 
v. Otis & Co., 338 U. S. 843. And it is dear that appellant 
herein has not, insofar as the record shows, made any attempt 
to have the alleged illegal change on the Medical Report Card 
of Walter Reed General Hospital corrected by the proper ad¬ 
ministrative authority. Section 207 of the Legislative Reor¬ 
ganization Act of 1946, 60 Stat. 837, 5 U. S. C. 191a, provides 
that “the Secretary of War * * * under procedures set 
up by them, and acting through boards of civilian officers or 
employees of their respective departments, are authorized to 
correct any military or naval record where in their judgment 
such action is necessary to correct an error or to remove an 
injustice.” In accordance with the authority thus conferred 
upon him , the Secretary of War established the Secretary of 
War’s Board on Correction of Military Records and prescribed 
the procedures to be followed. 8 Since appellant has not made 
application to this Board to have the Medical Report Card in 
question corrected, we submit that resort to the courts at this 
time is premature. 

B. There is No Jurisdiction to Review the Findings of Army 
Retiring Boards or Disability Review Boards. —In addition 
to his prayer that appellee be directed to correct the entry 
on the aforesaid Military Record Card, appellant apparently 
further asks the court to review the findings of the Boards. 

* W. D. Memorandum 400-20-1, dated January 2,1947, W. D. Memorandum 
400-20-2, dated April 17, 1947 (Appendix, infra, pp. 34-40). 
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Thus, as we have already noted, appellant apparently contends 
that the original entry on the Medical Report Card is the 
“final and true” determination of line of duty which is bind¬ 
ing on the Boards and that the findings are erroneous because 
controlling weight was allegedly given to the illegally changed 
entry on the Medical Report Card. 

1. It is well settled, however, that the civil courts exercise 
no supervisory or correcting power over the proceedings of 
military boards. “To those in the military or naval service 
of the United States the military law is due process. The deci¬ 
sion, therefore, of a military tribunal acting within the scope 
of its lawful powers cannot be reviewed or set aside by the 
courts.” Reaves v. Ainsworth, 219 U. S. 296, 304, repeated 
in Creary v. Weeks, 259 U. S. 336, 344. Cf. Hiatt v. Brown, 
339 U. S. 103, 111 (court martial).® 

In Chambers v. Robertson, 183 F. 2d 144,-App. D. C. 

-, this court recently had occasion to reiterate that doctrine. 

In that case, plaintiff brought a mandamus proceeding against 
the president of the Disability Review Board to compel the 
withdrawal of certain reports of the Veterans Administration 
from consideration by the Board in a rehearing which had not 
yet been held. Plaintiff contended that such reports could not 
validly be considered by the Review Board under the terms 
of Section 302 of the Servicemen’s Readjustment Act of 1944, 
38 U. S. C. 693i, the statute here involved. The court granted 
the relief requested, pointing out that it could not intervene 
after the Board had made its decision (p. 147): 

* * * Under this prescribed method for admin¬ 
istrative action, no notice of the decision of the Board 
nor any opportunity to test the soundness of the de¬ 
cision of the Board is prescribed. 

We do not suggest that it was constitutionally neces¬ 
sary for the Congress to provide such opportunity. The 
“right” here is entirely created by and dependent upon 
the statute and involves possible liability of the sov- 


* In this connection, appellant is not aided by reference to the Administra¬ 
tive Procedure Act of 1946, 60 Stat. 237, as amended, 5 U. S. C. 1001 et seq. 
Section 2 (a) of the Act (5 U. S. C. 1001) specifically excludes from the 
operation of the Act “courts martial and military commissions.” 
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ereign. Such character of right may be granted upon 
such terms as the Congress may elect. In such situa¬ 
tions, about the only “right” of the litigant, if he is 
within the statute, is to have the administrative pro¬ 
cedure confined to the requirements of the statute. That 
is what appellant is trying to do in this action. From 
what has been shortly before expressed, it is clear that 
the statutory administrative method affords no oppor¬ 
tunity, after decision by the Board, for appellant to 
confine the Board to the statutory procedure. On the 
other hand, the statute does not prohibit the interven¬ 
tion of the courts to compel compliance with the statute 
by the Board. There is no suggestion that the rights 
of appellant can be protected by some later and other 
remedy than intervention by a court into the admin¬ 
istrative proceeding, * * * 

2. Moreover, there is another fundamental principle which 
precludes the relief sought by appellant. This is a proceeding 
“in the Nature of a Petition for Writ of Mandamus and for 
Injunctive Relief” (R. 2). But it is firmly established that 
decisions of administrative officers involving the exercise of 
discretion, insofar as they are not unreasonable or plainly 
wrong, will not be set aside by process in the nature of man¬ 
damus. Wilbur v. United States ex rel. Kadrie, 281 U. S. 
206; Denby v. Berry, 263 U. S. 29; United States ex rel. Girard 
Trust Co. v. Helvering, 301 U. S. 540; Keirn v. United States, 
177 U. S. 290, 292; United States Graphite Co. v. Sawyer, 176 
F. 2d 868 (C. A. D. C.), certiorari denied, 339 U. S. 904; United 
States ex rel. Roughton v. I ekes, 101 F. 2d 248, 69 App. 
D. C. 324. And “where the duty * * * depends upon 
a statute or statutes the construction of which is not free from 
doubt, it is regarded as involving the character of judgment 
or discretion which cannot be controlled by mandamus.” 
Wilbur v. United States, supra, at 219; see Decatur v. Paulding, 
14 Pet. 497,515; Hall v. Payne, 254 U. S. 343,347-348; Ness v. 
Fisher, 223 U. S. 683, 691-692; Work v. Rives, 267 U. S. 175, 
177-178. 
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Thus, even if the Army Regulations relied upon by appel¬ 
lant could be reasonably construed so as to make the original 
entry on the Medical Report Card the “final” determination 
for retirement pay benefits, appellant could not prevail. How¬ 
ever, the pertinent statutory and administrative provisions 
cannot reasonably be so construed. By law, a Retiring Board 
is authorized to “inquire into and determine the facts touching 
the nature and occasion of the disability of any officer who 
appears to be incapable of performing the duties of his office, 
and shall have such powers of a court-martial and of a court 
of inquiry as may be necessary for that purpose.” R. S. 1248, 
10 U. S. C. 963. 10 And in accordance with Army Regulations, 
“whether any disability that may be found to exist is the 
result of an incidence of service is a question for the board 
to determine upon the facts.” u Indeed, as a practical matter, 
it would hardly be necessary to establish Retiring Boards and 
Review Boards if the findings of regimental or battalion com¬ 
manders, who are not medical officers, 12 as to line of duty were 
controlling in determining entitlement to retirement benefits. 
We submit, therefore, that the Boards acted within the scope 
of their authority and that their findings cannot be controlled 
by mandamus. 

3. Finally, it should be pointed out that appellant, in re¬ 
questing this Court to review the decision of the Boards herein, 
requests, in effect, a declaration that he is entitled to a pension. 
The action thus brought is a suit against the United States 
over which the court below has no jurisdiction, 28 U. S. C. 
1346 (d) (1). See Randolph v. United States, 158 F. 2d 787 
(C. A. 5), certiorari denied, 330 U. S. 839, and cases there 
cited. 


“ Section 302 (38 U. S. C. 6931) provides that “such board of review shall 
have the same powers as exercised by, or vested in, the board whose findings 
and decisions are being reviewed.” 

" AR 605-250, dated March 28,1944, set forth on pp. 12-13 on appellant’s 
brief. 

“ See TM No. 12-250, dated February 10,1942, set forth on p. 13 of appel¬ 
lant's brief. 
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II 

The President has validly delegated to the Secretary of War 
his power to approve or disapprove the findings of Army 
retiring boards and disability review boards 

R. S. 1250, 10 U. S. C. 965, provides that “the proceedings 
and decisions of the [retiring] board shall be transmitted to the 
Secretary of War, and shall be laid by him before the Presi¬ 
dent for his approval or disapproval and orders in the case.” “ 
By Section 302 of the Servicemen’s Readjustment Act of 1944, 

38 U. S. C. 693i, Congress authorized the Secretary of War to 
establish Boards whose duty it would be “to review, at the 
request of any officer retired or released to inactive service, 
without pay, for physical disability pursuant to the decision 
of a retiring board, * * * the findings and decision of 
such board.” Congress further provided, using the language 
of R. S. 1250, that “the procedings and decision of each such 
board of review * * * shall be transmited to the Secre¬ 
tary of War * * * and shall be laid by him before the 
President for his approval or disapproval and orders in the 
case,” (38 U. S. C. 693i). Since the legislative history of 
this Act is silent as to the intent of Congress in thus reenacting 
the language of R. S. 1250, we think it appropriate in constru¬ 
ing that language to look to the general principles of law 
governing Presidential delegation, the administrative practice, 
and subsequent declarations of intention by Congress. 

A. Court Decisions .—It was early established that the Presi¬ 
dent, in the exercise of his executive powers, may act through 
the head of the appropriate executive Department. 14 “The 
President speaks and acts through the heads of the several 
departments in relation to subjects which appertain to their 
respective duties.” Wilcox v. Jackson, 13 Pet. 498, 513; 

“RS. 1250 is a codification of Section 17 of the Act of August 3, 1861, 

12 Stat. 289-290 (Appendix, infra , p. 31). 

** R. S. 216, 5 U. S. C. 190, which was derived from the Act of August 7, 
1789,1 Stat 49, provides: I 

“The Secretary of War shall perform such duties as shall from time to 
time be enjoined on or intrusted to him by the President relative to military 
commissions, the military forces, the warlike stores of the United States, 
or to other matters respecting military affairs; and he shall conduct the 
business of the Department in such manner as the President «h»n direct.'* 
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United States v. Eliason, 16 Pet. 291; Williams v. United 
States, 1 How. 290, 297; Confiscation Cases, 20 Wall. 92, 109; 
United States v. Farden, 99 U. S. 10, 19; Wolsey v. Chapman, 

101 U. S. 755, 769. “Their official acts, promulgated in the 
regular course of business, are presumptively his acts.” Runkle 
v. United States, 122 U. S. 543, 557. Consequently, there is 
no requirement that the delegation of authority from the Presi¬ 
dent to act in the premises be effected through a formal docu¬ 
ment, and Hie administrative action taken by the head of the 
Department need not even recite that it is taken at the di¬ 
rection of the President. Wilcox v. Jackson, supra; cf. Cou- 
fiscation Cases, supra; Wolsey v. Chapman, supra; Jones v. 
United States, 137 U. S. 202, 217; United States v. Badeau, 31 
Fed. 697 (C. C. S. D. N. Y.), writ of error dismissed, 140 U. S. 
701; In re Brodie, 128 Fed. 665 (C. A. 8); Perovich v. Perry, 167 
Fed. 789 (C. A. 9); Davis v. Woodring, 111 F. 2d 523, 72 App. 
D. C. 83; McElrath v. United States, 12 C. Cls. 201, affirmed 

102 U. S. 426; Button v. United States, 20 C. Cls. 423; Hayden 
v. United States, 38 C. Cls. 39; Weller v. United States, 41 C. 
Cls. 324; see also 7 Ops. A. G. 453. This is true even where the 
statute in question makes no provision for delegation by the 
President of the administrative duty thus laid upon him. 15 
Wilcox v. Jackson, supra; Confiscation Cases, supra; Wolsey v. 
Chapman, supra; Jones v. United States, supra. Where, how¬ 
ever the action required of the President is judicial in its char¬ 
acter and not administrative, it has been held that an official 
document issued by the head of the Department will be pre¬ 
sumed to be the act of the President only when it contains 


“ The rationale underlying this principle is administrative necessity. 
Thus, as the Supreme Court stated in Williams v. United. States, supra, at 
297: 

“• * • The President’s duty in general requires his superintendence 
of the administration; yet this duty cannot require cf him to become the 
administrative officer of every department and bureau, or to perform in 
person the numerous details incident to services which, nevertheless, he is, 
in a correct sense, by the Constitution and laws required and expected to 
perform. This cannot be, 1st, Because if it were practicable, it would be to 
absorb the duties and responsibilities of the various departments of the 
government in the personal action of the one chief executive officer. It 
cannot be, for the stronger reason, that it is impracticable—nay, 
impossible. • * *” 
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recital to that effect. Runkle v. United States, supra at 
560-561; United States v. Page, 137 U. S. 673; United States v. 
Fletcher, 148 U. S. 84. 

Analysis of the cases reveals that the presumption followed 
where the statutory duty is judicial is of a different nature from 
the presumption employed where the duty is administrative. 
In the latter situation, the presumption is a rule of law, the 
act of the head of the Department is “in legal contemplation 
the act of the president ”; 16 in the former, it is an inference of 
fact that the head of the Department and the President per¬ 
formed the duties devolved upon them respectively.” The 
difference between the two presumptions is thus a form of 
expressing the principles which govern the delegation of Presi¬ 
dential functions, i. e., the judicial powers conferred upon 
the President may not be delegated unless Congress so provides; 
where the duties imposed upon the Chief Executive are ad¬ 
ministrative, however, it will be presumed, in contemplation of 
law, that the acts of the heads of the several Departments are 
his acts. 

In this respect, the opinion of the Supreme Court in Runkle 
v. United States, supra, is illuminating. The question pre¬ 
sented in that case was whether the sentence of a court-martial 
had been duly approved in accordance with the 65th Article 
of War, 2 Stat. 367. That Article provided that no “sentence 
of a general court-martial, in time of peace, extending to the 
loss of life, or the dismission of a commissioned officer * * * 
shall * * * be carried into execution, until after the whole 
proceedings shall have been transmitted to the Secretary of 
War, to be laid before the President of the United States, for 
his confirmation or disapproval, and orders, in the case.” 

The Court reaffirmed that (p. 557): 

* * # There can be no doubt that the President, 
in the exercise of his executive power under the Con- 

J * Wilcox v. Jackson, supra at 513. 

1T “It would be unreasonable to construe the Secretary’s endorsement as 
meaning that be had received the proceedings for the action of the Presi¬ 
dent in conformity with Article [of War] 65, and had approved them 
himself and ordered execution of the sentence in contravention of the 
article,” United States v. Fletcher , supra at 88. 


20 


stitution, may act through the head of the appropriate 
executive department. The heads of departments are 
his authorized assistants in the performance of his exe¬ 
cutive duties, and their official acts, promulgated in the 
regular course of business, are presumptively his acta 
That has been many times decided by this court. Wil¬ 
cox v. Jackson, 13 Pet. 498,513; United States v. Eliason, 
16 Pet. 291, 302; Confiscation Cases, 20 Wall. 92, 109; 
United States v. Farden, 99 U. S. 10, 19; Wolsey v. 
Chapman, 101 U. S. 755, 769. * * * 

but pointed out that “here, however, the action required of 
the President is judicial in its character, not administrative” 
(p. 557). “A court-martial organized under the laws of the 
United States is a court of special and limited jurisdic¬ 
tion. * * # [It is] ‘one of those inferior courts of limited 
jurisdiction whose judgments may be questioned collaterally/ 
To give effect to its sentences it must appear affirmatively and 
unequivocally that the court was legally constituted; that 
it had jurisdiction; that all the statutory regulations governing 
the proceedings had been complied with, and that its sentence 
was conformable to law” (pp. 555-^556). Since it is the Presi¬ 
dent’s duty, by law, as Commander in Chief of the Army to 
review the proceedings of courts-martial in these cases, the 
implication is (pp. 557-^558): 

* * * that he is himself to consider the proceed¬ 
ings laid before him and decide personally whether 
they ought to be carried into effect. Such a power he 
cannot delegate. His personal judgment is required, 
as much so as it would have been in passing on the case, 
if he had been one of the members of the court-martial 
itself. He may call others to his assistance in making 
his examinations and in informing himself as to what 
ought to be done, but his judgment, when pronounced, 
must be his own judgment and not that of another. 
And this because he is the person, and the only person, 
to whom has been committed the important judicial 
power of finally determining upon an examination of 
the whole proceedings of a court-martial, whether an 
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officer holding a commission in the army of the United 
States shall be dismissed from service as a punishment 
for an offense with which he has been charged, and for 
which he has been tried. In this connection the fol¬ 
lowing remarks of Attorney General Bates, in an 
opinion furnished President Lincoln, under date of 
March 12, 1864, 11 Opinions Attorney General, 21, are 
appropriate: 

“Undoubtedly the President, in passing upon the 
sentence of a court-martial, and giving to it the ap¬ 
proval without which it cannot be executed, acts judi¬ 
cially. The whole proceeding from its inception is 
judicial. The trial, finding, and sentence are the solemn 
acts of a court organized and conducted under the 
authority of and according to the prescribed forms of 
law. It sits to pass upon the most sacred questions of 
human rights that are ever placed on trial in a court of 
justice; rights which, in the very nature of things, can 
neither be exposed to danger nor subjected to the un¬ 
controlled will of any man, but which must be adjudged 
according to law. And the act of the officer who re¬ 
views the proceedings of the court, whether he be the 
commander of the fleet or the President, and without 
whose approval the sentence cannot be executed, is as 
much a part of this judgment, according to law, as is the 
trial or the sentence. When the President, then, per¬ 
forms this duty of approving the sentence of a court- 
martial dismissing an officer, his act has all the solemnity 
and significance of the judgment of a court of law.” 

# # * * * 

We think it clear from the language we have just quoted 
that the Supreme Court did not intend in the Runkle case to 
draw a distinction between statutes which expressly impose 
duties upon the President and those which authorize the Presi- I 
dent to delegate his responsibility. If it had been the inten¬ 
tion of the Court to overrule earlier cases such as Wilcox v. 
Jackson, supra, it would hardly have been necessary for the 
Court to emphasize that the President’s duty therein was 
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personal, because judicial in nature. And indeed, the Court 
expressly affirmed those earlier decisions. 

Our reading of the Runkle case is buttressed by the opinions 
of the Supreme Court in the later cases of French v. Weeks, 
250 U. S. 326, and Creary v. Weeks, 259 U. S. 336. In those 
cases, the statute before the Court was Section 24b of the Army 
Reorganization Act of June 4, 1920, 41 Stat. 773, which estab¬ 
lished a procedure for the classification and reduction in number 
of the officers of the Army. It provided for a board of general 
officers to classify all officers in two classes: Class A, consist¬ 
ing of officers who shall be retained, and Class B, of officers who 
should not be retained in the service. An officer placed in 
Class B was afforded an appeal to a Court of Inquiry which 
would forward its recommendation to a Final Classification 
Board for reconsideration. “After such consideration the find¬ 
ing of said classification board shall be final and not subject to 
further revision except upon the order of the President.” 18 
Petitioners contended in the Weeks cases that Section 24b 
imposed a personal, non-delegable judicial duty upon the 
President to approve or disapprove the finding of the Final 
Classification Board. The Court properly rejected this con¬ 
tention, holding that the act, by its terms, clearly and em¬ 
phatically did not lay that duty upon the President (id. at 
332-333). Although the Weeks cases are thus not apposite to 
the issue at hand since Section 24b required “neither personal 
nor delegated approval by the President” (id. at 334), the 
observations of the Court are of value for our purposes. After 
pointing out that Section 24b did not require either the actual 
or presumed action of the President, the Court stated in French 
v. Weeks, supra at 334: 

“Section 24b farther provides that “Whenever an officer is placed in 
Class B [by the Final Classification Board], a board of not less than three 
officers [Honest and Faithful Board] shaU be convened to determine whether 
such classification is due to his neglect, misconduct or avoidable habits. 
If the finding is affirmative, he shall be discharged from the Army; if nega¬ 
tive, he shall be placed on the unlimited retired list with pay at the rate 
of 2% per centum of his active pay multiplied by the number of complete 
years of commissioned service • • • unless his total commissioned 
service or equivalent service shall be less than ten years, in which case 
he shall be honorably discharged with one year’s pay.” 


* * * In support of his contention, which has 
thus been rejected, the relator relies upon Runkle v. 
United States, 122 U. S. 543; United States v. Page, 137 
U. S. 673; and United States v. Fletcher, 148 U. S. 84. 
All of these were court-martial cases, conducted under 
authority of the then 65th Article of War (2 Stat. 367, 
c. 20), which prescribed that the sentence of such a court 
in cases such as were there under consideration should 
not be carried into execution “until after the whole pro¬ 
ceedings shall have been transmitted to the Secretary 
of War, to be laid before the President of the United 
States, for his confirmation or disapproval, and orders, 
in the case.” It was held, obviously enough, that the 
quoted language called for personal review and action 
by the President and that making him, as it did, in 
effect, a member of the court, the required review was 
judicial in character and therefore nondelegable. The 
difference between such a statute and the one we have I 
here renders these decisions too plainly inapplicable for 
discussion. 

And in Creary v. Weeks, supra, at 343, the Court further 
declared: 

* * * It is difficult to imagine any process of gov¬ 
ernment more distinctively administrative in its nature 
and less adapted to be dealt with by the processes of 
civil courts than the classification and reduction in num¬ 
ber of the officers of the Army, provided for in § 24b. 

In its nature it belongs to the executive and not to the 
judicial branch of the Government. 

In thus demarcating the distinction between judicial and 
administrative duties, the Supreme Court in the Weeks cases 
affirmed the repeated rulings subsequent to the Runkle case 
that, where administrative functions are concerned, action 
taken by the head of a Department is, in contemplation of 
law, the act of the President despite the fact that the statute 
imposing the duties make no provision for delegation. (See 
cases cited supra, p. 18.) 
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That the duty imposed upon the President by the statutes 
under consideration in the instant case are administrative, 
not judicial, cannot, we submit, admit of any serious doubt. 
Unlike a court-martial, the retiring boards are not judicial 
bodies. Their proceedings are not trials, and they impose 
no punishment. It cannot be said as to them as was said in 
reference to courts-martial in the Runkle case that “the trial, 
finding, and sentence are the solemn acts of a court organized 
and conducted under the authority of and according to the 
prescribed forms of law. * * * [sitting] to pass upon 
the most sacred questions of human rights that are ever placed 
on trial in a court of justice; rights which, in the very nature 
of things, can neither be exposed to danger nor subjected to 
the uncontrolled will of any man, but which must be adjudged 
according to law” [italics in original] (122 U. S. at 558). In 
sharp contrast with the functions of a court-martial and the 
basic human rights adjudicated by such courts, we are here 
concerned with a “right” entirely created by and dependent 
upon the will of the sovereign. We think it appropriate to 
repeat again the observation of the Supreme Court concerning 
an analogous Army board in the Weeks cases (259 U. S. at 
343): “It is difficult to imagine any process of government 
more distinctly administrative in its nature * * 

B. Administrative Practice. —It is a familiar principle of 
statutory construction that a consistent administrative con¬ 
struction “is entitled to great weight, ‘and such construction 
is not to be overturned unless clearly wrong, or unless a differ¬ 
ent construction is plainly required.’ United States v. Jack- 
son, 280 U. S. 183, 193.” United States v. Citizens Loan & 
Trust Co., 316 U. S. 209, 214; United States v. Madigan, 300 
U. S. 500, 505. This general rule, of course, “has peculiar 
weight when it involves a contemporaneous construction of 
a statute by the men charged with the responsibility of setting 
its machinery in motion, of making the parts work efficiently 
and smoothly while they are yet untried and new.” Norwe¬ 
gian Nitrogen Products Co. v. United States, 288 U. S. 294, 
315; United States v. American Trucking Assns., Inc., 310 
U. S. 534,549; Adams v. United States, 319 U. S. 312,314r-315; 
Edwards's Lessee v. Darby, 12 Wheat. 206,210. 


As we have already noted, the provision of Section 302 of 
the Servicemen’s Readjustment Act of 1944 here in issue is a 
reenactment of R. S. 1250, which, in turn, is a codification of 
Section 17 of the Act of August 3,1861,12 Stat. 289-290 (Ap¬ 
pendix, infra, pp. 31-32). Examination of the records of the 
Department of the Army reveals that it has been the consistent 
practice of the Department since 1861 not to transmit the 
decisions of Retiring Boards to the President for his action 
and for the Secretary to act in his stead. 19 In one of the 
earliest cases disposed of under the Act of August 3, 1861, the * 
report of the Retiring Board is simply indorsed: “Approved 
September 9th, 1861. Simon Cameron, Sec’t’y of War” (Col. 
Jno. J. Albert, Top Engineers 389 A. 1861 (I. I. 419)). An¬ 
other report concerning the retirement of an officer on Febru¬ 
ary 20, 1862 is indorsed: “Approved. Edwin M. Stanton, 
Secretary of War” (Col. Washington Seawell, 6th Inf.). In¬ 
sofar as our search of the records reveals, prior to 1890, the 
indorsements of the Secretaries of War did not carry a recital 
that the decisions of the Boards had been approved by the 
President and that the officer concerned is retired by the Presi¬ 
dent’s direction. After that time, a form was adopted for 
retirement cases under R. S. 1250 which stated that: “The 
proceedings and findings of the retiring board are approved 
by the President; and, by his direction * # * is retired 
from active service this date, in conformity with Section 1251, 
Revised Statutes. 20 * * *, Secretary of War.” 21 This 
type of recital apparently continued up to the enactment of 
Section 302 in 1944. But as we have already stated, in fact, 

“Appellant has alleged that appellee in his administration of the ap¬ 
plicable statutes has practiced a policy of discriminating against Reserve 
officers (Br. for Appellant 7). If by such allegation, appellant means to 
assert that only the decisions of Retiring Boards as to Reserve officers are, 
in contrast with Regular Army officers, not transmitted to the President, It 
has no basis in fact. 

*R. S. 1251 states: “When a retiring board finds that an officer is in¬ 
capacitated for active service, and that his incapacity is the result of an 
incident of service, and such decision is approved by the President, said 
officer shall be retired from active service and placed on the list of retired 
officers.” 

■ E. g., lit Col. Geo. A. Forsyth, 4th Cav., 6761 A. C. P. 1889 (4874 A. C. P. 
81); CoL Chas. D. Viele, 4th Cav. 304, 908 AGO Jan. 1900; CoL L. A. 
Lovering, 28th INF 1580756-1910. 
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the final action was taken by the Secretary of War in the name 
of the President without a transmittal of the papers to the 
President. 22 After the enactment of Section 302, the follow¬ 
ing form, used in the instant case, was adopted: 

The Secretary of War’s Disability Review Board, 
established under authority of Section 302, Public Law 
346—78th Congress, approved 22 June 1944, in con¬ 
sideration of your application dated 14 July 1945, has 
reviewed the findings and decision of the Army Retiring 
Board in your case. 

The Secretary of War has instructed me to advise 
you, that by direction of the President, after careful 
review of the entire case, the previous determination 
made, as a result of Army Retiring Board proceedings, 
that you are incapacitated for active military service 
and that such incapacity is not the result of an incident 
of service, is affirmed (disapproved). 

i Although our search of the records of the Department of 
the Army fails to disclose any formal delegation by the Presi¬ 
dent in respect to these matters, 23 it cannot be inferred that 
the several Secretaries of War have assumed authority so as 
to act without the knowledge of the several Presidents. In 
language identical to R. S. 1250, R. S. 1452, 34 U. S. C. 416, 
provides as to the Navy that: “A record of the proceedings 
and decision of the board in each case shall be transmitted to 
the Secretary of the Navy, and shall be laid by him before the 
President for his approval or disapproval, or orders in the 
case.” 24 Contrary to the Army practice, it was the custom of 

* Although A. R. 605-250, dated March 28, 1944 provides that (pp. 12-13 
of Br. for appellant): “* • • 35. Effect of action by the President .— 
The findings of a retiring board, approved by the President, are conclusive 
as to the facts. The board finds the facts and the President approves or 
disapproves the findings. * * it must be read, in view of the long 
standing administrative practice, as meaning only that final action is 
taken in the name of the President, not that the President must personally 
act. The opinion of the Attorney General relied upon by appellant (21 
Ops. A. G. 385,389) must also be read in that light 
**We have previously noted that no formal delegation is required. 
u B. S. 1452 is also derived from the Act of August 3, 1861, 12 Stat. 289- 
290, 291. 


the Navy to send the proceedings of the Boards to the Presi¬ 
dent for his action. During President Hoover’s administra¬ 
tion, the Navy Department was informally advised by the 
Office of the President to discontinue its practice of trans¬ 
mitting the individual records in each case and, instead, to 
transmit a “block letter” containing a list of the names of 
the officers with the recommendations of the Board set forth 
next to each name. As many as 400 names at a time were 
then set over by “block letter.” In view of this history, it 
can hardly be assumed that the several Presidents were un¬ 
aware of the difference in administrative practice between the 
Army and Navy and that they did not tacitly ratify the Army 
practice. As we show in Part II C below, pp. 27-28, this 
long standing Army practice has also been ratified by Congress. 
We submit, therefore, that this long standing practice of 90 
years duration establishes the validity of the action of the 
Secretary of War here in dispute. “Even constitutional power, 
when the text is doubtful, may be established by usage.” In¬ 
land Waterways v. Young, 309 U. S. 517, 525; United States 
v. Midwest Oil Co., 236 U. S. 459,473. 

C. Congressional Intent. —In determining the validity of 
the Presidential delegation here challenged, the basic inquiry 
is, of course, into the intent of Congress. Did Congress intend 
by the Act of August 3, 1861, supra, R. S. 1250, and Section 
302 of the Servicemen’s Readjustment Act of 1944, to lay a 
duty upon the President which was personal to him and which 
could not be delegated? As we have already noted, the leg¬ 
islative history is silent in this respect. However, in view of 
the well-established principles governing Presidential delega¬ 
tion, we think it clear that Congress did not so intend. This 
conclusion is fortified, we believe, by recent enactments. 

We have already mentioned the administrative practice 
followed by the Navy under R. S. 1452. By the Act of July 
25, 1949, 63 Stat. 478, 34 U. S. C. Supp. Ill 416, R. S. 1452 
was amended to read: “A record of the proceedings of the 
board in each case shall be transmitted to the Secretary of 
the Navy for his approval or disapproval, or orders in the case.” 
The Senate Report accompanying S. 1639, which later became 
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of the distinction drawn in the Runkle case between judicial 
and administrative duties is open to serious doubt. 27 By the 
Act of August 8, 1950, P. L. 673, 81st Cong., 2d Sess., the 

President was empowered to delegate any statutory function 
vested in the President other than those which affirmatively 
prohibit delegation of the function or specifically designate the 
officer or officers to whom it may be delegated (Appendix, infra, 
pp. 33-34). 28 

We submit, therefore, in light of the general principles of 
law governing Presidential delegation, the administrative prac¬ 
tice under the acts here involved, and recent expressions of 
Congressional intent, the action of the Secretary of War in 
the instant case cannot successfully be challenged by appellant. 


” Cf. United States v. McIntosh, 2 F. Sapp. 244 (E. D. Va.), appeal dis¬ 
missed, 70 F. 2d 507 (C. A. 4), certiorari denied, 293 U. S. 586 (power of 
President to delegate function of determining just compensation). 

“H. Rep. 1139, 81st Cong., 1st Sess., (accompanying H. R. 5526 which 
became P. L. 673) states (p. 2): 

“The effective discharge of the hundreds of duties and responsibiUties 
imposed upon the President by law would be virtually impossible were it 
not for the general and inherent right of the President to delegate the actual 
performance of functions vested in him by law. The Attorney General, in 
connection with an extended review of executive theory and practice, has 
said that “in general, when Congress speaks of acts to be performed by 
the Persident, it means by the executive authority of the President” (7 A. G. 
Op. 453). Yet this right of delegation has not heretofore been clearly 
established or defined by judicial decision, and there are intimations in 
various rulings that it does not extend to matters which involve the exercise 
of judgment or discretion, although the futility of attempting to apply 
such a distinction even to the head of a department was recognized by the 
Attorney General in 35 A. G. Op. 19, and the right of department heads 
to act for the President in matter which relate to the business of their 
respective departments has been upheld by the courts in a number of cases. 

“The net result, in respect of any given statutory Presidential function, 
tends to be uncertainty as to whether performance thereof may be dele¬ 
gated. At the best this requires a time-consuming and laborious exploration 
to arrive at a conclusion that the function may properly be delegated. At 
the worst such exploration reveals that the function, however inconsequen¬ 
tial, must continue to be performed by the President These facts operate 
to require the President to perform functions which at the present time do 
not have any reasonable claim upon his time or attention.” 

To the same effect see S. Rep. 1867, 81st Cong., 2d Sess. (pp. 2, 3) 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 

H. G. Morison, 

Assistant Attorney General. 
George Morris Fay, 

i * 

United States Attorney. 
Samuel D. Slade, 
Benjamin Forman, 
Attorneys, Department of Justice. 




APPENDIX 


Section 17 of the Act of August 3, 1861, 12 Stat. 289-290, 
provides in pertinent part: 

# # * the Secretary of War, or Secretary of the 
Navy, as the case may be, under the direction and ap¬ 
proval of the President of the United States, shall, from 
time to time, as occasion may require, assemble a board 
of not more than nine, nor less than five commissioned 
officers, two-fifths of whom shall be of the medical staff; 
the board, except those taken from the medical staff, to 
be composed, as far as may be, of his seniors in rank, 
to determine the facts as to the nature and occasion of 
the disability of such officers as appear disabled to per¬ 
form such military service, such board being hereby in¬ 
vested with the powers of a court of inquiry and court- 
martial, and their decision shall be subject to like re¬ 
vision as that of such courts by the President of the 
United States. The board, whenever it finds an officer 
incapacitated for active service, will report whether, in 
its judgment, the said incapacity results from long and 
faithful service, from wounds or injury received in the 
line of duty, from sickness or exposure therein, or from | 
any other incident of service. If so, and the President 
approve such judgment, the disabled officer shall there¬ 
upon be placed upon the list of retired officers, according 
to the provisions of this act. If otherwise, and if the 
President concur in opinion with the board, the officer 
shall be retired as above, either with his pay proper 
alone, or with his service rations alone, at the discretion 
of the President, or he shall be wholly retired from 
the service, with one year’s pay and allowances; and in 
this last case his name shall be thenceforward omitted 
from the army register, or navy register, as the case 
may be: * # # j 
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Public Law 673, 81st Cong., 2d Sess., provides: 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That the President of the United States is 
hereby authorized to designate and empower the head 
of any department or agency in the executive branch, 
or any official thereof who is required to be appointed 
by and with the advice and consent of the Senate, to 
perform without approval, ratification, or other action 
by the President (1) any function which is vested in 
the President by law, or (2) any function which such 
officer is required or authorized by law to perform only 
with or subject to the approval, ratification, or other 
action of the President: Provided, That nothing con¬ 
tained herein shall relieve the President of his responsi¬ 
bility in office for the acts of any such head or other 
official designated by him to perform such functions. 
Such designation and authorization shall be in writing,, 
shall be published in the Federal Register, shall be sub¬ 
ject to such terms, conditions, and limitations as the 
President may deem advisable, and shall be revocable 
at any time by the President in whole or in part. 

Sec. 2. The authority conferred by this Act shall 
apply to any function vested in the President by law 
if such law does not affirmatively prohibit delegation 
of the performance of such function as herein provided 
for, or specifically designate the officer or officers to 
whom it may be delegated. This Act shall not be 
deemed to limit or derogate from any existing or in¬ 
herent right of the President to delegate the perform¬ 
ance of functions vested in him by law, and nothing 
herein shall be deemed to require express authorization 
in any case in which such an official would be presumed 
in law to have acted by authority or direction of the 
President. 

Sec. 3. As used in this Act, the term “function” em¬ 
braces any duty, power, responsibility, authority, or 
discretion vested in the President or other officer con- 
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cemed, and the terms “perform” and “performance” 
may be construed to mean “exercise.” 

Sec. 207 of the Legislative Reorganization Act of 1946, 60 
Stat. 837,5 U. S. C. 191a, provides: 

The Secretary of War, the Secretary of the Navy, 
and the Secretary of the Treasury with respect to the 
Coast Guard, respectively, under procedures set up by 
them, and acting through boards of civilian officers or 
employees of their respective departments, are author¬ 
ized to correct any military or naval record where in 
their judgment such action is necessary to correct an 
error or to remove an injustice. 

Memo 400-20-1 

Memorandum) War Department, 

No. 400-20-1 J Washington 25, D. C., 2 January 1947 

Secretary of War's Board on Correction of Military 

Records 

1. A board on Correction of Military Records is established 
in the office of the Secretary of War, to consist of the following 
members: 

Mr. Gordon D. Taft, Chairman, OSW 
Mr. Gordon E. Clark, Personnel Officer, AAF 
Mr. Frederick W. Utrecht, Chief Clerk, Personnel 
Information Branch, AGO 

2. The functions of the board will be: 

a. To recommend to the Secretary of War the action he 
should take to correct any military record when in his judg¬ 
ment such action is necessary to correct an error or to remove 
an injustice. 

b. In accordance with this directive and such other direc¬ 
tives as the Secretary may from time to time prescribe, to 
consider all applications presently on file and subsequently 
received which seek such relief as is provided for in Section 
207 of Public Law 601, 79th Congress. 
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c. In the event of doubt by the board either as to its juris¬ 
diction or as to its power to act in any given case, the board 
may request the opinion of The Judge Advocate General. 

3. The board is authorized to call upon the office of the 
Secretary of War and the divisions of the War Department 
General and Special Staffs for investigative and advisory serv¬ 
ices and upon any other agency of die War Department for 
assistance within the specialized jurisdiction of that agency. 
Clerical assistance will be obtained through the Director of 
Personnel and Administration, War Department General 
Staff. 

4. For the present, the members of the board will act in this 
capacity in addition to their other duties. 

[AG 334 (2 Jan 47)] 

By order of the Secretary of War: 

Official: DWIGHT D. EISENHOWER 

Chief of Staff 

EDWARD F. WITSELL 

Major General 

The Adjutant General 

Memo 400-20-2 

Memorandum! War Department 

No. 400-20-2 J Washington 25, D. C., 17 April 1947 

Secretary op War’s Board on Correction of Military 

Records 

1. Constitution, purpose, and jurisdiction of the Board, a. 
The Secretary of War’s Board on Correction of Military Rec¬ 
ords, herinafter referred to as the Board, is an administrative 
agency established in the Office of the Secretary of War (WD 
Memo 400-20-1, 2 Jan 1947), pursuant to the provisions of 
Section 207 of the Legislative Reorganization Act of 1946 
(PublicLaw 601—79th Cong.; sec. II (WDBui. 5,1947), which 
authorizes the Secretary of War to correct any military record 
where in his judgment such action is necessary to correct an 
error or to remove an injustice. 

b. Section 131 of the Legislative Reorganization Act cited 
above provides that no bill authorizing or directing the correc- 
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d. Upon request of the Board, The Adjutant General will 
assemble the originals or certified copies of all available War 
Department records pertinent to the relief requested. Such 
records together with the application and all supporting docu¬ 
ments will be transmitted to the Chairman of the Board. 

4. Proceedings of Board, a. Convening of Board. The 
Board will be convened at the call of the Chairman and will 
recess or adjourn at his order. 

b. The Board will assemble in open or closed session for the 
consideration and determination of cases presented to it. Cases 
in which no request for hearing is made by the applicant will 
be considered in closed session on the basis of all documentary 
evidence presented to it, and any briefs submitted by or on 
behalf of applicant. 

5. Hearings, a. An applicant for the correction of a military 
record, upon request, shall be entitled to appear before the 
Board in open session, either in person or by counsel of his own 
selection. At the discretion of the Board, the applicant may 
present witnesses to testify in support of his claim. As used 
in these regulations the term “counsel” will be construed to 
include members of the Federal bar in good standing, the bar 
of any state in good standing, accredited representatives of vet¬ 
erans’ organizations recognized by the Veterans Administra¬ 
tion under Section 200 of the Act of 29 June 1936 (Public Law 
844—74th Cong.), and such other persons who, in the opinion 
of the Board, are considered to be competent to present equi¬ 
tably and comprehensively the claim of the applicant for re¬ 
view. In no case will the expenses of the applicant or expenses 
or compensation of witnesses or counsel for the applicant be 
paid by the Government. 

b. In each case in which hearing is requested the Board will 
transmit to the applicant and to designated counsel for the 
applicant, if any, a written notice stating the time and place 
of hearing. Such notice will be mailed at least 15 days prior 
to the date of hearing to the applicant and his counsel, if any. 
It will be the responsibility of the applicant to notify his wit¬ 
nesses, if any. The applicant may waive such time limit and 
an earlier date may be set by the Board. The record will con- 
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! tain evidence that written notice was given the applicant and 
his counsel, if any, and the time and manner thereof. 

c. An applicant who requests a hearing and who, after being 
duly notified of the time and place of hearing, fails without 
cause to appear at the appointed time, either in person or by 
counsel, shall be deemed to have waived his right to be present, 
i and the Board will have authority to proceed with the con- 
i sideration and determination of the case. 

6. Conduct of hearing, a. The hearing will be conducted so 
as to insure a full and fair inquiry. Neither the applicant nor 
his counsel will have access to any classified papers or reports 
i of investigation or papers related thereto or any document re¬ 
ceived from the Federal Bureau of Investigation. When it is 
i necessary to acquaint the applicant with the substance of a 
document, such as above described, the Director of IntelH- 
I gence, WDGS, or other appropriate official, on the request of 
! the Board, will prepare a summary of, or extract from, the 
document deleting all references to sources of information and 
i other matter the disclosure of which, in his opinion, would be 
detrimental to the public interest. Such summary then may 
be made available without classification to the applicant or 
his counsel. 

b. The Board will not be limited by the restrictions of com¬ 
mon law rules of evidence. 

c. In order to justify correction of a military record, it is in¬ 
cumbent on the petitioner to show to the satisfaction of the 
Board, or it must otherwise satisfactorily appear, that the al- 

i leged entry or omission in the record was in error or unjust 
under directives, standards, administration, and practice either 
i existing at the time, or subsequently changed in the petitioner’s 
favor, effective retroactively. The directives, standards, ad¬ 
ministration, and practice herein contemplated are those stated 
in statutes, regulations, manuals, directives of the War De¬ 
partment, and other appropriate authority, together with inter¬ 
pretations thereof by the courts, the Attorney General, the 
! Comptroller General and of The Judge Advocate General 

d. Witnesses. The testimony of witnesses will be under 
oath administered by the presiding officer or by affidavit. If 
a witness testifies in person he will be subject to examination 
by members of the Board. 
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e. Continuances. The Board may continue a hearing on its 
own motion. A request for continuance by or on behalf of the 
applicant may be granted by the Board if a continuance ap¬ 
pears necessary to insure a full and fair hearing. 

/. Withdrawal. The Board may, at its discretion and for 
good cause shown, permit an applicant to withdraw his appli¬ 
cation without prejudice at any time before the Board makes 
its final recommendation. 

7. Scope of inquiry, a. Unless directed by the Secretary 
of War, the Board shall not review any case wherein final action 
has been taken by the President of the United States, the Secre¬ 
tary, the Under Secretary, or the Assistant Secretary of War. 
No application will be considered until the applicant has ex¬ 
hausted all remedies afforded him by existing law or regulations. 

b. Inability to grant relief or insufficient basis. It shall be 
adequate ground for denial of any application that effective 
relief cannot be granted or that a sufficient basis for review 
has not been established. 

c. Stay of proceedings. The right to apply to the Board for 
relief shall not operate as a stay of any proceedings taken 
against the person involved. 

8. Reporter. It will be the duty of the reporter to record 
the proceedings of the Board in open session and the testimony 
taken before it. 

9. Findings, conclusions, and recommendations, a. Find¬ 
ings. The Board will make findings in writing in each case. 
The findings and conclusions of a majority of the Board will 
constitute the findings and conclusions of the Board. 

b. Minority report. In case of a disagreement between 
members of the Board a minority report may be submitted, 
either as to the findings, or to the recommendations, or to both. 
The reasons for the minority report will be clearly stated. 

c. Recommendations for corrective action. The Chairman 
of the Board will, in the name of the Board, recommend to the 
Secretary of War such action as may be necessary to carry into 
effect the determinations of the Board. 

10. Disposition of proceedings, a. Record of proceedings. 
When the Board has concluded its proceedings in any case, the 
Board will prepare a complete record thereof. Such record will 
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include the application for relief; a transcript of the hearing, 
if any; affidavits, papers, and documents considered by the 
Board; all briefs and written arguments filed in the case; the 
report of the examiner, if any; the findings and conclusions of 
the Board and its recommendation for corrective action; any 
minority report prepared by a dissenting member of the Board; 
and all other papers and documents necessary to reflect a true 
and complete history of the proceedings. The record so pre¬ 
pared will be signed by the Chairman as being true and 
complete. 

b. All records of proceedings of the Board in closed session 
will be confidential. 

11. Transmittal of records and action by The Adjutant 
General . Upon the approval of the Secretary of War, the 
record of proceedings and recommendation in each case will 
be transmitted to The Adjutant General or other proper author¬ 
ity for appropriate War Department action. The Adjutant 
General will perform such administrative acts as may be neces¬ 
sary, mid thereafter will notify the applicant and his counsel, 
if. any, of the action taken. Written notice specifying the 
action taken and the date thereof will be transmitted by The 
Adjutant General to the Chairman of the Board. 

12. Changes in procedure of Board. The Board may initiate 
recommendation for such changes in procedure as established 
herein as may be deemed necessary for the proper functioning 
of the Board. Such changes will be subject to the approval 
of the Secretary of War. 

13. These regulations and any amendments thereto will be 
published in the Federal Register. 

[AG 334 (11 Apr 47)] 

By order of the Secretary of War: 

Official: DWIGHT D. EISENHOWER 

Chief of Staff 

EDWARD F. WITSELL 

Major General 

The Adjutant General 
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